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STATEMENT OF CASE. 

This is an appeal from the final judgment of the United 
States District Court for the District of Columbia dismiss¬ 
ing a Bill of Complaint of the appellants, the United Trans¬ 
port Service Employees of America, et al. (hereinafter re- 
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ferred to as “The United”), and seven named individuals 
who are employees of the Florida East Coast Railway Com¬ 
pany in the Maintenance of Way and Structures Depart¬ 
ment, Crossing Watchmen or Flagmen, Pumpers and 
Bridge Tenders, and are members of The United. 

The complaint of the appellants asks the court below to 
declare a certification of the National Mediation Board in 
Case No. R. 774, dated November 12, 1941, -which certified 
a voluntary unincorporated labor organization known as 
the Brotherhood of Maintenance of Way Employees (here¬ 
inafter referred to as The Brotherhood”) as the duly au¬ 
thorized representative of the craft or class of railway 
employees in the Maintenance of Way and Structures De¬ 
partment, Crossing Watchmen or Flagmen, Pumpers and 
Bridge Tenders of the Florida East Coast Railway Com¬ 
pany. The complaint named as defendant the National Me¬ 
diation Board which was established under the Railway La¬ 
bor Act of 1934 (App. 4). A motion was granted, giving 

leave to The Brotherhood of Maintenance of Wav Em- 

•> 

ployees, in its own right, and in a representative capacity 
for its membership through Elmer E. Milmen, its presi¬ 
dent, and to Walter C. Rumley as general chairman of the 
Brotherhood of Maintenance of Way Employees and as 
representative and on behalf of all the employees on the 
Florida East Coast Railway system holding membership 
in said Brotherhood, to intervene as parties defendant with 
the right to file pleadings in said cause in accordance with 
which an Answer was filed by the said intervenors-defen- 
dants. 

STATEMENT OF FACTS. 

Early in the year 1941 a large number of the employees 
engaged in the Maintenance of Way and Structures De¬ 
partment of the Florida East Coast Railway Company, act¬ 
ing through The United, invoked the services of the Na¬ 
tional Mediation Board to hold an election to determine who 
should act as their bargaining agent, supporting said invo¬ 
cation with authorization cards of 219 employees and there- 
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after, and upon notification from the National Mediation 
Board that more than 700 persons were employed in the 
Maintenance of Way force of the Florida East Coast Rail¬ 
way, and as of, to wit, August 4, 1941, authorization cards 
of 402 persons, employees of the said Maintenance of Way 
Department, were submitted to the National Mediation 
Board with a suggestion that this number of employees had 
indicated their preference to have The United represent 
them as a bargaining agent with the employer. 

Subsequently, and after requiring The United to furnish 
a copy of its By-laws and Constitution to support its right 
to act for the said employees, the National Mediation Board 
provided for and did hold elections covering the period from 
September 20, 1941 to October 4, 1941, both dates inclu¬ 
sive, covering said elections with the usual advertising, 
indicating the controlling rules under which the election 
w*as to be had. Prior to the time of the election and during 
the said election the Florida East Coast Railway Company, 
through its foremen and subordinate officials, threatened 
certain of the said employees that unless they voted for 
The Brotherhood and against The United that their jobs 
w T ould be taken from them, and following up said threats, 
the jobs of a number of the employees were actually taken 
aw’ay. The threats that were made and the intimidation 
indulged in were all writh the knowledge of the mediator des¬ 
ignated by the National Mediation Board, one J. Joseph 
Noonan. The said mediator, at the various places of bal¬ 
loting, did allow employees and subordinate officials of the 
carrier, the Florida East Coast Railway, to so place and 
station themselves at the balloting stations as to intimidate 
the voters and to cause them, by reason of the threats of 
loss of employment, to vote in favor of The Brotherhood 
and against The United. 

Further, with the actual knowledge of the said mediator 
and under his observation, the observer appointed on be¬ 
half of The United w’as arrested on two occasions, on the 
latter occasion confined in jail for approximately two days, 
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and after his release refused to serve as an observer. It 
was further stated by Cohen, the observer for The United, 
that when he showed up on October 4,1941, for the counting 
of ballots, he told the mediator of his incarceration, to which 
the mediator replied—“You were lucky you did not get 
killed.” Said arrest and incarceration being without just 
cause and said observer Cohen was not allowed, in keeping 
with the agreed plan of the election, to witness the balloting 
and to properly protect the interests of or protest against 
the violation of the rights of the voting employees. 

In spite of the fact that the said observer for The United, 
James Cohen, by reason of said aforementioned groundless 
arrests, was not present in a number of the stations when 
the balloting was had and by reason of his experiences did 
not appear at any of the latter stations at which the ballot¬ 
ing took place, the said James Cohen was, under misrepre¬ 
sentations had to him, required to sign a form stating that 
the election was fairly conducted and that the votes were 
all properly cast in spite of the fact that the Record dis¬ 
closed that the matters as to the correctness of the voting 
were matters in a large measure of which he could not have 
knowledge and, therefore, certification could not have been 
properly made by him. 

The United notified the National Mediation Board of the 
improper conditions under which the election was being con¬ 
ducted (App. 146-147), but no steps were taken by the said 
Mediation Board to correct same, but on the contrary, a 
telegram was sent by one Robert F. Cole, Secretary of the 
said Board, indicating that the election had to proceed 
(App. 148). 

'In this connection, counsel representing The United, as 
of, to wit, November 11, 1941, and after a time when the 
protest had been filed with the National Mediation Board, 
were given a supposed opportunity to confer with the Board 
regarding said protest on November 13,1941. When coun¬ 
sel presented themselves for said conference they were fur¬ 
nished with a certification bearing date November 12, 1941, 
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and were at that time advised by the members of the Na¬ 
tional Mediation Board that the complaints filed regarding 
the election were not considered or passed upon by the Na¬ 
tional Mediation Board as to the alleged violation of the 
terms of the Railway Labor Act for the reason, as desig¬ 
nated by the Board, that the National Mediation Board had 
no jurisdiction, and with the further suggestion that the 
National Mediation Board found no error in the manner 
in which the election had been conducted by their mediator, 
but that the same had been satisfactorily conducted from 
the point of view of the said National Mediation Board, and 
it, therefore, issued its certification, naming The Brother¬ 
hood as the bargaining agent of the aforementioned em¬ 
ployees, and recording the vote as taken at the election con¬ 
ducted under the improper conditions hereinbefore outlined 
as being 418 for The Brotherhood as against 339 for The 
United (App. 13). 

JURISDICTIONAL STATEMENT. 

This case arises under the Railway Labor Act of May 20, 
1926, as amended June 21, 1934 (48 Stat. 1186 U. S. C. A. 
Tit. 45, Ch. 8, Sec. 151-163). 

The Act creates legal obligations and establishes definite 
legal rights. The Act provides, among other things, that 
elections shall be conducted upon proper invocation of the 
National Mediation Board “without interference, influence 
or coercion exercised by the carrier” providing for election 
of bargaining agents upon the proper showing of a dispute 
among employees as to such representation. Also individ¬ 
ual legal and constitutional rights are involved and have 
been alleged in the Bill of Complaint and the appellants’ 
appeal. 

The following further show jurisdiction in this Court: 

Switchmen’s Union of North America v. National 
Mediation Board, 135 Fed. (2) 785; 

Brotherhood of Railroad Trainmen, et al v. National 
Mediation Board, 88 Fed. (a) 757, 66 App. D. C. 
375; 
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Brotherhood of Railway and Steamship Clerks, et al 
v. United Transport Service Employees of America 
(Case No. 8374, Decided August 1943 App. D. C.) 

ASSIGNMENT OF ERRORS. 

1. The court erred in finding that the election conducted 
from September 23rd through October 4, 1941, by the Na¬ 
tional Mediation Board, through J. Joseph Noonan as medi¬ 
ator, among the employees of the Florida East Coast Rail¬ 
way Company in the craft or class of Maintenance of Way 
workers was conducted in a fair and honest manner, and 
that all eligible employees on this railway were given an 
opportunity to express their choice of a bargaining agent 
by a secret ballot; in not finding to the contrary. 

2. The court erred in finding that Mr. Parker, a foreman 
of said Railway, did not have a gun on his person for the 
purpose of intimidating the voting employees of The United 
on the occasion of the balloting at New Smyrna, Florida; 
in not finding to the contrary. 

3. The court erred in finding that the discharges of cer¬ 
tain employees by the Florida East Coast Railway, com¬ 
plained of by the appellants, were justifiable and were for 
proper cause and related to the unsatisfactory manner in 
\riiich they performed their work; in not finding to the 
contrarv. 

m 

4. The court erred in holding that these discharges were 
not connected in any manner with any election campaign 
effort and that the Railway Company was not responsible 
for the discharges except in the sense that through the 
foreman it was carrying out the policy which required the 
workers to be faithful in their services and in holding that 
these discharges are not chargeable to the mediator or to 
the appellee, the National Mediation Board, in any sense 
whatever; in not finding to the contrary. 

The court erred in finding that these discharges are not 
chargeable in any unfair sense to The Brotherhood of 
Maintenance of Way employees; and not holding to the con¬ 
trary. 
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The court erred in finding that the action taken hv the 
foreman in discharging the employees, as brought out by 
the testimony in the cause, was in performance of his duty 
to the railway company and not in the furtherance of any 
campaign on the part of The Brotherhood; in not holding 
to the contrary. 

5. The court erred in finding as a fact that these dis¬ 
charged men voted and thereby cured any effect created by 
their illegal discharge and not taking into consideration 
that the discharge of these men was an act of intimidation 
■which was destined to influence other voters. 

6. The court erred in finding as a fact that the arrests 
and incarceration of Cohen and his enforced absence from 
the voting places because of said arrests and incarceration 
were not the fault of either the mediator, the railway com¬ 
pany or any one acting for The Brotherhood; in not holding 
to the contrary. 

7. The court erred in holding that the ballots were 
counted honestlv and accuratelv and that Cohen, observer 
for The United, was present when the envelopes were 
opened and the ballots counted and that Carroll, Vice Pres¬ 
ident of the Brotherhood, did not open or assist in counting 
the ballots; in not holding to the contrary. 

8. The court erred in holding that Cohen signed the cer¬ 
tification of the correctness of the count and the fairness 
of the election, notwithstanding that he was not present 
during the majority of the voting, being incarcerated at the 
time and could not have known what went on in his absence. 
The court further erred in holding that he was present 
throughout the opening and counting of the ballots when as 
a matter of fact the Record shows he was 45 minutes late 
arriving at the place where the counting took place and the 
ballots had all been opened prior to the time of his arrival 
(App. 100). 

9. The court erred in finding that the appellants did not 
sustain the burden of proof cast upon them and in finding 
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that there was no creditable evidence of any unfairness in 
the conduct of the election or of any coercion or intimida¬ 
tion by the mediator, the Florida East Coast Railvay Com¬ 
pany, or The Brotherhood upon said employees; in not find¬ 
ing to the contrary. 

10. The court erred in finding there was no bias or prej¬ 
udice on the part of the employees or staff of the Mediation 
Board toward The United; in not holding that the rulings 
of the Mediation Board as to requirements placed upon The 
United and as to its refusal to act upon complaints prop¬ 
erly presented to the said Mediation Board evidenced a bias 
on its part and were to the definite prejudice of the said 
United. 

11. The court erred in finding that because of the fact 
that The United petitioned for an election, participated in 
same, and filed no protest until, to wit, September 28, 1942, 
that the mediator was relieved of any obligation of seeing 
that the election was conducted fairly and impartially; in 
not finding to the contrary. 

12. The court erred in finding that the appellants did not 
establish that the discharges, even if they were illegal, had 
effect on the outcome of the election; in not finding that 
the illegal discharges, happening as they did with the ap¬ 
parent full knowledge of others concerned, and after 
threats made in the presence of other individuals as a mat¬ 
ter of course affected the outcome of the election. 

13. The court erred in signing the judgment dismissing 
the Complaint; in not granting the relief as sought in the 
Complaint. 

14. The court, having properly found that it had jurisdic¬ 
tion to hear the case and take evidence de novo, erred in 
finding in favor of the appellees and against the appellants 
when there was no substantial evidence to predicate such 
findings. 
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SUMMARY OF ARGUMENT. 

These assignments of errors may be broken down and 
simplified into three categories, and are so outlined in the 
Summary of Argument. 

1. The court having found as a matter of law that the 
court has jurisdiction to consider the issues presented on 
evidence de novo as well as evidence before the Board, and 
having taken testimony, the court was bound to make its 
finding in accordance with the weight and preponderance 
of the evidence as disclosed by the witnesses, which evi¬ 
dence preponderated in favor of the appellants’ conten¬ 
tions. 

2. The Record shows beyond peradventure that the 
foremen, employees of the carrier, who had the right to 
hire and fire employees involved in this election, did so 
exercise that authority both by persuasion and intimidation 
and by actual firing as to influence and effect the election 
as held. 

3. It is manifest from the evidence as disclosed that the 
election was not fair and impartial in that The Brother¬ 
hood, the carrier, and the Mediation Board, through its 
mediator Noonan, either directly or indirectly participated 
in or connived at the forced absence of Cohen, the ob¬ 
server for the appellants. 
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ARGUMENT. 

The Court Haying Found as a Matter of Law that the Court 
Has Jurisdiction to Consider the Issues Presented on 
Evidence De Novo as Well as Evidence Before the 
Board, and Having Taken Testimony, the Court Was 
Bound to Make Its Finding in Accordance With the 
Weight and Predonderance of the Evidence as Disclosed 
by the Witness, Which Evidence Preponderated in Fa¬ 
vor of the Appellants’ Contentions. 

In order to get a chronological view of the proceedings 
leading up to the final act on behalf of the appellees, and 
in furtherance of their program, let us turn to the Record. 
Prior to, during the time of the voting, and the subsequent 
action of the Board, from the very genesis of the invocation 
sought by the appellants, the systematic course of intimida¬ 
tion and obstacles were flung athwart the path of the ap¬ 
pellants that the Brotherhood might have a majority vote. 
Now to the Record. 

,On September 9, 1941, a letter was addressed to Robert 
F. Cole, Secretary of the National Mediation Board, by 
John L. Yancey, Secretary-Treasurer of the United Trans¬ 
port Service Employees of America, appellants herein, in 
which he called the attention of the Board, through the 
Secretary, to * 1 Case No. R. 774 being handled by mediator 
Noonan for the Maintenance of Way Employees on the 
Florida East Coast Railway ...” Further he informed 
the Board that The United was proceeding under the rules 
as laid down by the Board in an orderly and democratic 
manner, at which time he notified the Board of the opposi¬ 
tion which he characterized as being “outside the bounds of 
the law” and he urged that the election be conducted in 
accordance with the Railway Labor Act and also petitioned 
for a peaceful election without threats or acts of violence; 
at which time he enclosed a letter addressed to Governor 
Holland (quoted from below) of the State of Florida (App.. 
295). Of the same date, September 9,1941, he addressed a 
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letter to Honorable Steffard Holland, Governor of Florida, 
Tallahassee, Florida, in which he stated among other things 
that they had secured 51 per cent of the employees of the 
Maintenance of Way Department of the Florida East Coast 
Railway, and further stated that The United organizer, 
one Nebraska Jones of Miami, Florida, had received threats 
of bodily harm and threats against his life and that he was 
arrested a week before in Okeechobee, Florida, by the Sher¬ 
iff for no cause whatsoever. He was charged with stirring 
up strife between white and colored workers. The stirring 
up of strife consisted in his soliciting the support of em¬ 
ployees of the Maintenance of Way Department of the Flor¬ 
ida East Coast Railway in favor of The United. He 
further stated that the situation w*as growing more serious 
daily and invoked the interposition of the Governor to the 
end that no harm be done to the colored persons who de¬ 
sired to vote for The United to the end that they might 
have a peaceful and honest election (App. 297). 

As of, to wit, September 11, 1941, Robert F. Cole, Secre¬ 
tary to the Board, acknowledged the receipt of Yancey’s 
letter of September 9, 1941, addressed to Cole and a copy 
of their letter to the Governor enclosed, and stated among 
other things that he was furnishing the mediator with a 
copy of the correspondence in connection with the matter. 
Mr. Cole further stated in that letter—“our mediator has 
not reported any disturbance as a result of activities on the 
part of the Maintenance of Way organization and the atti¬ 
tude of this organization does not indicate any likelihood 
of any disturbances chargeable to its members” (App. 
298). 

Subsequent thereto, and pursuant to the invocation of 
the Board, the election was held under the regularly posted 
rules covering same, among which rules were significantly 
as effecting the instant case, the following requirement un¬ 
der “Voting—Secrecy of Ballot ... No vote shall be de¬ 
posited in the ballot box except in the presence of represen¬ 
tatives of the National Mediation Board and party ob¬ 
servers” (App. 291). 
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The United designated as its observer James Cohen, and 
significantly enough Noonan, the mediator, testified that no 
observer was designated by The Brotherhood, though the 
Record will show that one T. C. Carroll was present at all 
times the voting was had and continuing up to and includ¬ 
ing the time of the counting of the ballots and was taking a 
most active and dominating part in what was being done; 
further testifying on cross-examination that Carroll had 
a right to be there if he saw fit at any and all times (App. 
246). 

It is interesting to note in this connection that Cohen, the 
observer for The United, who was informed by the media¬ 
tor to be at Deans Siding where the voting began at 8:00 
o’clock in the morning, testified that he, in company -with 
one Fred Alderman, arrived at 10 minutes to 8:00 o’clock 
and remained there until 15 or 20 minutes after 8:00, but 
Mh Noonan did not show up at the designated place, the 
vote having apparently been taken prior to the time of the 
arrival of the observer. He further testified that from 
there he went to the next designated voting place looking 
for the mediator, where he remained 10 or 15 minutes, but 
that no voting took place, and that while waiting there for 
the mediator and the voting party, three cars carrying, in 
the first, a Mr. Rumley, identified as being a section fore¬ 
man of the South Jacksonville section and general chair¬ 
man of the Maintenance of Way Department; in the second 
car Mr. Carroll, identified as being at the Trial Table and 
a representative of The Brotherhood, and in the third car 
Mr. Noonan, the mediator; and that they, Alderman and 
Cohen, fell in behind the cars on the way to the third des¬ 
ignated place (App. 87-88), and remained with the voting 
party at the places covered for the remainder of that day. 

On the second day, in the course of the election routine, 
the witness testified they arrived at Ormond Beach, Florida, 
and parked their car within a few feet of the car of the 
mediator Mr. Noonan. Just as they parked they were ar¬ 
rested by a officer whose name thereafter was shown to 
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be D. W. Whitehurst, and his son, and were taken from the 
very presence of the mediator to the City Jail some blocks 
away in spite of protests made that they were a part of the 
election group. The officer testified in answer to written 
interrogations that he had arrested the observer and his 
companion because he saw the cars going into a deadend 
street with the car in which the Negro and his companion 
were following a car occupied by white men and a white 
woman, and stated that Cohen had already advised him he 
was an observer at an election and was a part of the party 
of which Mr. Noonan was also a part. The witness Cohen 
testified that the officer at the time of the arrest had the 
number of his car written on a slip of paper, and said he 
had been waiting for the car for two days by reason of a 
long distance telephone call received from Jacksonville. 
The officer admitted having the number of the car on a slip 
of paper, but said he had taken it when he fell in behind 
the automobiles. The observer was detained for a period 
of time sufficiently long enough to keep him from being 
present at the voting at Ormond Beach and at Daytona, the 
next voting places. The following day he started out with 
the voting party as an observer at New Smyrna, at which 
place he protested to Noonan, the mediator, against the 
firing of a number of men, and requested that they be al¬ 
lowed to vote. The mediator allowed the men to vote but 
segregated their votes. 

Cohen testified that while there as an observer Parker, 
the foreman, voted first and the man after him, at which 
time Parker had a gun in his pocket (App. 95). Kendricks 
also testified that Parker had a gun when he cast his vote 
(App. 52). 

On Thursday, to wit, September 23, 1941, at about 11:30 
a. m. just before arriving at Titusville, Cohen, who was 
traveling at the rear of the voting party, T. C. Carroll, 
agent and vice president of The Brotherhood, and Noonan, 
the mediator, preceding him, was arrested and taken from 
the party, the officer stating that among other things he was 
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exceeding the speed limit. His attention was drawn to 
the fact that the speed limit in Florida was 60 miles and 
he was going at 50 miles, and that the party he was with, 
that is, Carroll and Noonan, were ahead of him. Notwith¬ 
standing, he and Peoples, the occupant of his car, were 
taken over to the jail where they remained from Thursday 
at 11:30 a. m. to Friday at 3:00 p. m., incommunicado (App. 
07-98). (Officer Bates, App. 276). No charge was placed 
against Peoples, and as stated by Cohen, no charges were 
lodged against him that he knew of and no trials were had. 
He further stated he put up $35.00 in the nature of a bond, 
and had not returned for it. 

Subsequently thereto, Cohen made no effort to observe 
further, but in response to a communication from The 
United, he appeared on October 5, 1941, as observer, at 
which time he stated that he was about 45 minutes late 
arriving due to his train not being on time, and that when 
he arrived, T. C. Carroll, together with Noonan, were open¬ 
ing the envelopes and that upon his arrival Carroll left 
(App. 100-101). Noonan admitted that Carroll was pres¬ 
ent and observing upon his invitation because Cohen, the 
observer for The United, was not present, and that Carroll 
withdrew upon the arrival of Cohen. Cohen admitted that 
he signed the certification which had already been made out 
by Noonan, and which was admitted by Noonan on cross- 
examination that it had already been prepared and that 
Cohen could not have known about it. Questioned as to why 
he got Cohen to certify as to the correctness of the election, 
witness Noonan replied—“that is a hard question to answer 
inasmuch as I did know that he was not present at all of 
the voting.’’ Being further questioned along the same line 
he answered—“I believed he could have signed that and 
felt safe he was only signing for the part he saw, particu¬ 
larly the tabulation of the count. He was present there.” 
That is the exact reason given by Cohen why he signed the 
certification (App. 257). 
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The testimony of all the witnesses for the appellants was 
corroborated by witnesses and demonstrative facts. Tie 
this in with the whole Record, including the testimony of 
Messrs. Parker, Beals and Altman. It is manifest that the 
evidence is overwhelming and at one to the effect that there 
was not a fair and impartial election, but that the same was 
influenced by threats, intimidation and reprisals. - Couple 
that with the fact that T. C. Carroll, who piloted the medi¬ 
ator and was present at all the voting and was present at 
the time of the happenings of the conflicting testimony as 
to the witness Parker carrying the gun, and also present at 
the trial table with their counsel and offered no word of 
denial of the testimony as offered by the witnesses for The 
United. Consider also the testimony of Mr. Beals of the 
Florida East Coast Railway, who thought it of sufficient 
moment prior to the election, to wit September 16, 1941, to 
write to the President of The United, sending a copy to Mr. 
Cole, Secretary of the Mediation Board, calling attention to 
the unusual and extraordinary conditions environing this 
election which was likely to occasion a race riot. 

The record further discloses that T. C. Carroll had sent 
letters to all the foremen, soliciting their aid in behalf of 
The Brotherhood and asking that the foremen discuss the 
matter with the men on the theory that they would want 
the Brotherhood of Maintenance of Way to represent them 
(App. 268). 

In view of these observations as to the evidence and the 
conclusions showing, by reference to the Record, that the 
evidence of appellants definitely preponderates in support 
of the issues here raised, it is thus a bit inconceivable that 
the Court should sign as a fact, among other things: “that 
Mr. Parker, foreman of the said railway, did not have a 
gun on his person on the occasion of the balloting at New 
Smyrna. . . . That the ballots were counted honestly and 
accurately, and that Cohen, observer for The United, was 
present when the envelopes were opened and the ballots 
counted, and that Carroll, the vice president of The Broth- 
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erhood, did not open or assist in counting the ballots.” But 
most remarkable of all—“That when Cohen, observer for 
The United, signed the certification of the correctness of 
the count and fairness of the election, he signed voluntarily 
and with full knowledge of the meaning and purpose of that 
certification, and that he signed the certification without 
any unfair or improper coercion upon or over him by 
mediator Noonan” consider that not only could he not have 
made a certification of the character offered by reason of 
the fact he was not present at the time of the voting, but 
further that the understanding of both Cohen and himself 
was that he, Cohen, was only signing for such things as he 
had seen. 

It is respectfully submitted that the remaining findings 
of fact were equally groundless insofar as being supported 
by the testimony in the cause. See case —National Labor 
Relations Board v. Columbia Ens. Company, Inc., 306 U. S. 
297, 83 L. Ed. 660, which reads in part: 

“Section 10 (e) of the Act provides: ‘. . . The findings 
of the Board as to the facts, if supported by evidence, 
shall be conclusive.’ But as has often been pointed 
out, this, as in the case of other findings by adminis¬ 
trative bodies, means evidence which is substantial, 
that is, affording a substantial basis of fact from which 
the fact in issue can be reasonably inferred. Washing¬ 
ton, V. & M. Coach Co. v. National Labor Relations Bd. 
301 U. S. 142, 81 L. Ed. 965, 57 S. Ct. 648; Consolidated 
Edison Co. v. National Labor Relations Bd. decided 
December 5, 1938 (305 U. S. 197, ante, 126, 59 S. Ct. 
206); Appalachian Electric Power Co. v. National 
Labor Relations Bd. (C. C. A. 4th) 93 F. (2d) 985, 989; 
National Labor Relations Bd. v. Thompson Products 
(C. C. A. 6th), 97 F. (2d) 13; Ballston-Stillwater Knit¬ 
ting Co. v. National Labor Relations Bd. (C. C. A. 2d), 
98 F. (2d) 758, 764. Substantial evidence is more than 
a scintilla, and must do more than create a suspicion 
of the existence of the fact to be established. 

‘It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion,’ Con- 
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solidated Edison Co. v. National Labor Relations Bd., 
305 U. S. 197, ante, 126, 59 S. Ct. 206, supra, and it must 
be enough to justify, if the trial were to a jury, a re¬ 
fusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury. See Balti¬ 
more & 0. R. Co. v. Groeger, 266 U. S. 521, 524, 69 L. 
Ed. 419, 422, 45 S. Ct. 169; Gunning v. Cooley, 281 U. S. 
90, 94, 74 L. Ed. 720, 724, 50 St. Ct. 231; Appalachian 
Electric Powder Co. v. National Labor Relations Bd. 
supra (C. C. A. 4th), 93 F. (2d) 989). 

“Judged by these tests or any of them we cannot say 
that there was substantial evidence that respondent at 
any time between July 5, 1935, and September, 1935, 
was aware that the Union desired or sought to bargain 
collectively with respondent, or that there is support 
in the evidence for the Board’s conclusion that on or 
about July 23, 1935, respondent refused to bargain col¬ 
lectively with the Union.” 

The Court need only parallel this decision with the in¬ 
stant case. 

The Record Shows Beyond Peradventure that the Foremen, 
Employees of the Carrier Who Had the Right to Hire 
and Fire Employees Involved in this Election, Did So 
Exercise that Authority, Both by Persuasion and In¬ 
timidation and by Actual Firing as to Influence and 
Effect the Election as Held. 

Let us turn to the testimony in support of these allega¬ 
tions (App. 46). The witness Kendrick testified that he be¬ 
came a member of The United in June or July of 1941. 
That sometime in August of that year W. M. Parker, fore¬ 
man of his gang consisting of nine men, brought out on the 
road cards which he requested them to sign to become mem¬ 
bers of The Brotherhood. Further testifying, Kendrick 
stated: “He called me ‘Sol’. He said, ‘Sol, I want you 
all to sign these cards’ so I said, ‘Mr. Parker, I am only one 
man and I can only speak for myself.’ I said, ‘I don’t care 
to sign one’ and he said, ‘Why, do you belong to that nigger 
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erhood, did not open or assist in counting the ballots.” But 
most remarkable of all—“That when Cohen, observer for 
The United, signed the certification of the correctness of 
the count and fairness of the election, he signed voluntarily 
and with full knowledge of the meaning and purpose of that 
certification, and that he signed the certification without 
any unfair or improper coercion upon or over him by 
mediator Noonan” consider that not only could he not have 
made a certification of the character offered by reason of 
the fact he was not present at the time of the voting, but 
further that the understanding of both Cohen and himself 
was that he, Cohen, was only signing for such things as he 
had seen. 

1 It is respectfully submitted that the remaining findings 
of fact were equally groundless insofar as being supported 
by the testimony in the cause. See case —National Labor 
Relations Board v. Columbia Ens. Company , Inc., 306 U. S. 
297, S3 L. Ed. 660, which reads in part: 

“Section 10 (e) of the Act provides: ‘... The findings 
of the Board as to the facts, if supported by evidence, 
shall be conclusive.’ But as has often been pointed 
out, this, as in the case of other findings by adminis¬ 
trative bodies, means evidence which is substantial, 
that is, affording a substantial basis of fact from which 
the fact in issue can be reasonably inferred. Washing¬ 
ton, V. & M. Coach Co. v. National Labor Relations Bd. 
301 U. S. 142, 81 L. Ed. 965, 57 S. Ct. 648; Consolidated 
Edison Co. v. National Labor Relations Bd. decided 
December 5, 1938 (305 U. S. 197, ante, 126, 59 S. Ct. 
206); Appalachian Electric Power Co. v. National 
Labor Relations Bd. (C. C. A. 4th) 93 F. (2d) 985, 989; 
National Labor Relations Bd. v. Thompson Products 
(C. C. A. 6th), 97 F. (2d) 13; Ballston-Stillwater Knit¬ 
ting Co. v. National Labor Relations Bd. (C. C. A. 2d), 
98 F. (2d) 75S, 764. Substantial evidence is more than 
a scintilla, and must do more than create a suspicion 
of the existence of the fact to be established. 

4 It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion,’ Con- 
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solidated Edison Co. v. National Labor Relations Bd., 
305 U. S. 197, ante, 126, 59 S. Ct. 206, supra, and it must 
be enough to justify, if the trial were to a jury, a re¬ 
fusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury. See Balti¬ 
more & 0. R. Co. v. Groeger, 266 U. S. 521, 524, 69 L. 
Ed. 419, 422, 45 S. Ct. 169; Gunning v. Cooley, 281 U. S. 
90, 94, 74 L. Ed. 720, 724, 50 St. Ct. 231; Appalachian 
Electric Po-wer Co. v. National Labor Relations Bd. 
supra (C. C. A. 4th), 93 F. (2d) 989). 

“Judged by these tests or any of them we cannot say 
that there was substantial evidence that respondent at 
any time between July 5, 1935, and September, 1935, 
w r as aware that the Union desired or sought to bargain 
collectively with respondent, or that there is support 
in the evidence for the Board’s conclusion that on or 
about July 23,1935, respondent refused to bargain col¬ 
lectively with the Union.” 

The Court need only parallel this decision with the in¬ 
stant case. 

The Record Shows Beyond Peradventure that the Foremen, 
Employees of the Carrier Who Had the Right to Hire 
and Fire Employees Involved in this Election, Did So 
Exercise that Authority, Both by Persuasion and In¬ 
timidation and by Actual Firing as to Influence and 
Effect the Election as Held. 

Let us turn to the testimony in support of these allega¬ 
tions (App. 46). The witness Kendrick testified that he be¬ 
came a member of The United in June or July of 1941. 
That sometime in August of that year W. M. Parker, fore¬ 
man of his gang consisting of nine men, brought out on the 
road cards which he requested them to sign to become mem¬ 
bers of The Brotherhood. Further testifying, Kendrick 
stated: “He called me ‘Sol’. He said, ‘Sol, I want you 
all to sign these cards’ so I said, ‘Mr. Parker, I am only one 
man and I can only speak for myself.’ I said, ‘I don’t care 
to sign one’ and he said, ‘Why, do you belong to that nigger 
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organization?’ I told him, ‘Yes, sir’, so he didn’t say any 
more to me. He asked every man then, one by one, to sign 
a card, so all of them refused to sign a card and we had one 
man in the gang, he didn’t belong to the United Transport, 
and he tried to get him to sign one and he refused to sign 
it, so he told him, he said, ‘Well, Charlie, you don’t belong 
to it, you can sign one of these.’ Charlie said, ‘No, sir, Mr. 
Parker, I don’t care to sign.’ ” Kendrick further stated 
that about a week afterwards Mr. Parker returned and 
said to him—“Well, Sol, he said, you boys know they are 
going to have an election here shortly and they are going 
to have a voting and Mr. Beals said that he ain’t going to 
have but one man.” Quoting further—“(Question) Who 
is he? (Answer) General superintendent of Florida East 
Coast. He said he was going to have one man and if this 
nigger Townsend was in he was going to have him and if 
the Brotherhood wins he is going to have him.” Witness 
Kendrick further tetsified that Parker then said—“The 
thing for you boys to do,—we are all working here and if 
you boys come and join over with us, leave that nigger out¬ 
fit, we look out for you and see that you are treated fair and 
get a little more for your work” ... to which he replied— 
“No, Mr. Parker, I have been here for some years, about 
eighteen years, at that time and a little longer than that it 
might be, but approximately eighteen, and I said, ‘The 
Brotherhood have never did anything for us since we have 
been here’ and I said, ‘To my knowing here in ’32, along 
in the Thirties, before ’40 come in, 1940—’ I don’t remem¬ 
ber exactly the year, I said, ‘They tried to organize us.’ I 
said, ‘ To my knowing the Brotherhood taken up somewhere 
over $1,000 on a strike.’ Of course, I never joined it, but 
fellows working in the gang with me and all down the road 
did join, paying $7.50 for a joining fee. I said, ‘Approxi¬ 
mately, they have taken up over $1,000 and they have never 
did anything for us.’ I said, ‘They come to the fellows 
whenever they get ready, nobody to go up and ask for noth¬ 
ing for us and I don’t care to join.’ ” (App. 47-48.) 
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Kendrick further stated that Mr. Parker came over to 
his house in the evenings urging him to join and also urging 
him to go to the coast road and encourage the boys to vote 
for the Brotherhood. He refused to do so, stating that he 
owed a hospital bill and could not afford to lose the time, 
to which Parker replied—“Well, I will take care of that, I 
will tend to all that.” The next time witness Kendrick was 
urged by Parker to go out on the road he put up another 
excuse, stating—“You know I told you I belonged to the 
United Transport Service,... I am secretary and treasurer 
of it and I am under bond for holding that office and that 
would keep me from going.... He said, ‘Well, when you-all 
going to have a meeting V I told him Sunday. He said, 
‘You-all go out there and have them check up on the books 
and everything and all you got that belongs to them, turn 
it over to them and that will be all there is to it and get 
ready to go over the road with one of the men.’. .. ‘you go 
over the road and if you don’t have anything to say’ he 
said, ‘it will be a lot of encouragement for the boys for you 

to be along.’ Mr. Ralph was with him. He offered to 

pay me $3.50 a day for my time and expenses but I told 
him—“Well, Mr. Parker, I don’t think that will do no 
good.” (App. 49). 

Testifying further, Kendrick stated that Parker next 
came to his house while he and his wife were sitting on the 
porch, in the company of the paint gang foreman and told 
him he wanted him to start out over the road, and Kendrick 
stated—“Mr. Parker, I can’t go.” The paint gang fore¬ 
man then asked Parker if he had an automobile. He asked 
to be taken to the camp cars, stating—“I got a nigger there 
I think I can send, to which Parker replied that he wanted 
Sol (referring to Kendrick), to which Kendrick replied— 
“Mr. Parker, I just can’t go and I ain’t going.” He further 
testified that was in September, just about a week before 
the election. 

When questioned as to what happened after that, Ken¬ 
drick stated—“Well, the next day we were on the road and 
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everything and he says, ‘Boys,’ he said, ‘just like this and 
he was speaking to all of us, Now, I told you what Mr. Beals 
said about he wasn’t going to have but one man and he said 
if you boys don’t come on and go and join the Brotherhood, 
our Union, they ain’t going to have any jobs. I don’t have 
to run you off about the unions, I can say you done any¬ 
thing, bring up any kind of excuse and fire you for that and 
they are going to take my word before they do yours” 
(App. 50-51). Further, “He stated the other foremen 
would do likewise.” . . . “Nobody can work a man if he 
don’t want to work a man.” ... “After that he did not have 
much to say. On the evening of the 24th, after the car was 
rolled in, he stated—‘You boys wait a minute.’ He said 
that some of them were dissatisfied. He pulled out his time 
book and he said, ‘Sol and Janies, William. I can’t think 
of them boys’ names.’ Out of nine of the gang, he dis¬ 
charged five on that day. He called us back into the tool 
lot and he said, ‘Here is something I want you to sign’ . . . 
I said, what is that for, Mr. Parker, and he said, ‘I am dis¬ 
satisfied with you.’ I said, ‘No, sir; I won’t sign.’ He 
asked the boys one by one and two of them signed and three 
of us refused.” Kendrick stated that he lost his job and 
had not worked on the road since (App. 51). He further 
stated no complaints had been made against him during the 
18 years he had worked prior to that time. He was fired 
on the evening of September 24th and the election began 
on the 25th. On the 25th he was at the election. Twenty- 
four employees were fired. 

! Kendrick was then asked if Mr. Parker was at the elec¬ 
tion, to which he replied “Yes;” and asked if he would tell 
anything about the manner in which Mr. Parker came to 
the election, to which he replied, “Mr. Parker came to 
the election with a gun in his pocket.” (Question) Did you 
stay there through that election? (Answer) Yes. (Ques¬ 
tion) Were you allowed to vote? (Answer) Yes. . . . The 
mediator put it in his pocket (App. 52). 



21 


Kendrick further testified that after the voting was over 
Parker went into his house and put up his gun. He stated 
that at the time of the voting there were three foremen, 
Skinner, Parker and Hillyard, and one assistant foreman, 
standing on the outside of the voting booth. That they 
stood about the distance from the witness stand to the trial 
table (App. 53). He further stated that Mr. Parker had 
told them more than once that they would lose their jobs. 

Karpus Clark, employee of the Florida East Coast Rail¬ 
way, pipe gang #2, testified that he had been employed for 
a period of 5 years and 8 months (App. 78); that J. L. Tay¬ 
lor, his foreman, came to him on September 23rd, a few 
days before the election, and wanted to know which organi¬ 
zation they were going to vote for, and stated that if they 
did not tell him by the next day he was going to fire them 
(App. 77). He further testified that on the next day they 
said nothing, and Taylor called them in one by one and dis¬ 
charged them—five out of nine, and gave as his reason— 
“unsatisfactory service.’’ That during this time there had 
never been any complaint about his work (App. 77). 

It will be remembered that Cohen w T as appointed Ob¬ 
server by The United, and that he testified that he was de¬ 
tained on three occasions, actually being arrested on two— 
the first time at Ormond Beach where he was held for 
approximately one hour, missing several voting places 
(App. 93); on the second occasion at Titusville and held 
from Thursday at 11:30 a. m. until Friday at 3:00 p. m. 
(App. 98); on his way from Titusville to New Smyrna he 
was stopped and questioned by an officer. Thereafter he 
made no further attempt to observe the voting, but did ap¬ 
pear at St. Augustine on October 4th, where the votes were 
being counted, pursuant to a telegram received from a rep¬ 
resentative of The United (App. 100). 

Add to this testimony the unusual, extraordinary and un¬ 
truthful letter of T. C. Carroll, vice president of The 
Brotherhood of Maintenance of Way employees, addressed 
to all foremen (App. 36), and the statement of Mr. Beals, 
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the General Superintendent of the Florida East Coast Rail¬ 
way, made to J. B. Fitzgerald, Special Agmt of the F. B. L, 
under date January 22, 1942 (App. 266) in which he stated 
that he knew nothing about the circular letter of Carroll’s, 
but if he had, he would not have circumvented it. Plus 
Mr. Beals’ letter to Willard S. Townsend of September 16, 
1941, in which he stated he was afraid a race riot might 
occur on account of the strife that was stirred up over the 
election, a copy of which letter was transmitted to Mr. Cole 
(App. 267-268). Further add to that the challenge of the 
Secretary of the Board contained in his letter to Mr. Town¬ 
send as to his right to represent the employees as a bar¬ 
gaining agent in view of the fact that they were bargaining 
agents for the Redcaps, intimating that they had no author¬ 
ity to represent the appellant employees (App. 35), and Mr. 
Townsend’s answer thereto (App. 36). 

It will be noted in this connection that the colored em¬ 
ployees of the Maintenance of Way force were not in the 
scope agreement or represented by anyone, as indicated in 
the letter from Mr. Beals to Mr. Townsend (App. 142). 

I Kendrick testified they were forced to buy provisions at 
the stores operated by the foremen, at a 10 per cent higher 
cost. 

i Parker admitted that he fired a number of employees 
(App. 277). He further admitted that he discussed with 
Sol Kendrick about joining the union for the Brotherhood; 
that he was not a member of the Brotherhood and did not 
join that union until after the election in January or 1942, 
which indicates that whatever interest he had in the matter 
was due to his employer and not to the union. 

Adding the conduct of the foremen of the railway com¬ 
pany, coupled with the testimony of the witnesses and all 
that transpired before and during the election, spoke like 

Angels trumpeted tongued” as to the force and effect of 
the persuasion and intimidation on the part of the Brother¬ 
hood and the carrier, and the lack of protection and an im¬ 
partial election an the part of the Mediation Board. It is 


23 


crystal clear that this election was not held in consonance 
with the Act, and certainly held under conditions that were 
reasonably likely to have restrained the employees’ choice. 

Let us turn to the Labor Railway Act, Title 45, U. S. 
C. A., par. 152, Sec. 4: “It shall be unlawful for any car¬ 
rier ... to influence or coerce employees in an effort to 
induce them to join or remain, or not to join or remain 
members of any labor organizations ...” In the case of 
the National Labor Relations Board v. Link Belt Co., 311 
U. S. 583, 85 L. Ed. 368, the court had before it the attitude 
of the employer respecting the extent to which an employer 
company might go in any wise persuading or intimidating 
the employees as to their preference for a union or bargain¬ 
ing agent. Mr. Justice Douglass, speaking for the court 
after summarizing the evidence, stated, among other 
things: 

“. . . The employer’s attitude towards an ‘outside’ 
union coupled with the discharge of Salmons and Novak 
for activities on behalf of Amalgamated would tend to 
have as potent an effect as direct statements to the em¬ 
ployees that they could not afford to risk selection of 
Amalgamated. That the discrimination against Sal¬ 
mons had some effect is not denied, for Froling, a wit¬ 
ness for Independent, insisted that even he furtively 
solicited for Independent because of the price paid by 
Salmons. When that discrimination is contrasted to 
the apparent acquiescence by the management in the 
open solicitation by Independent, we cannot say that 
the Board was unjustified in the conclusion which it 
drew. As we stated in International Asso. M. T. D. 
M. L. v. National Labor Relations Bd. decided Nov. 12, 
1940 (311 U. S. 72, 78, ante, 50, 55, 61 S. Ct. 83), ‘Slight 
suggestions as to the employer’s choice between unions 
may have telling effect among men who know the conse¬ 
quences of incurring that employer’s strong displeas¬ 
ure.’ Nor does the Board lack the power to give weight 
to the activities of some of the supervisory employees 
on behalf of Independent, even though they did not have 
the power to hire or to fire. As we indicated in Inter¬ 
national Asso. M. T. D. M. L. v. National Labor Rela- 
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tions Bd. supra, the strict rules of respondeat superior 
are not applicable to such a situation. If the words or 
deeds of the supervisory employees, taken in their set¬ 
ting, were reasonably likely to have restrained the em¬ 
ployees’ choice and if the employer may fairly be said 
, to have been responsible for them, they are a proper 
basis for the conclusion that the employer did inter¬ 
fere. If the employees ‘would have just cause to be- 
, lieve that solicitors professedly for a labor organiza¬ 
tion were acting for and on behalf of the management, 
the Board would be justified in concluding that they did 
j not have the complete and unhampered freedom of 
choice which the Act contemplates.’ International 
Asso. M. T. D. M. L. v. National Labor Relations Bd. 
supra. Here such inferences were wholly justified. 
The attitude of the employer towards an ‘outside’ or- 
, ganization was clearly conveyed. When that was fol- 
, lowed by solicitation for Independent on the part of 
, supervisors who had general authority over the men, 
it would be unfair to conclude that the employees did 
, not feel an actual pressure from the management. That 
fact, the failure of the employer to announce its impar- 
, tialitv, its delay in advising the supervisors to remain 
j neutral until Independent had acquired its majority, 
the favors shown Independent, the discharge of Sal¬ 
mons and Novak, its past union policy, all are part of 
the imponderables which the Board was entitled to ap¬ 
praise. The fact that these various forces at work 
were subtle rather than direct does not mean that they 
were nonetheless effective. Intimations of an em¬ 
ployer’s preference, though subtle, may be as potent 
as outright threats of discharge ...” 

It is Manifest from the Evidence as Disclosed that the 
Election Was Not Fair and Impartial in that the 
i Brotherhood, the Carrier, and the Mediation Board, 
Through Its Mediator Noonan, Either Directly or In¬ 
directly Praticipated in or Connived at the Forced Ab¬ 
sence of Cohen, the Observer for the Appellants. 

With respect to this heading, it may be said that the testi¬ 
mony heretofore referred to, both in the Appendix and the 
Brief, is supportive of the above statement. 
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It will be noted that Cohen was at least apprehended on 
three occasions, on two of which he was actually under 
arrest; at which time the mediator Noonan had actual or 
constructive knowledge. He himself had promulgated the 
rules, one of which was to the effect that the observers must 
be present when the ballots are deposited in the boxes (App. 
291). While it is true that under the law it is not abso¬ 
lutely necessary to have observers, yet when rules are 
effectuated to that end they become a part of the law and 
should be carried out. Cohen began with the voting party. 
He had been detained on two occasions and was absent and 
had explained the situation to Noonan, and on the third 
occasion he was arrested and incarcerated for some 26 
hours or more. At the time of his arrest he was taken out 
of the voting party by the office, of which Noonan and Car- 
roll were connected. Both Carroll and Noonan knew of the 
enforced absence of Cohen, or ought to have known. 
Strange that it may be that the rules promulgated by the 
mediator to the effect that no ballots should be deposited 
without the observers being present, and Carroll, who was 
present on all occasions, though not an observer—accord¬ 
ing to Noonan, should not have made inquiry as to Cohen’s 
whereabouts and why. The fact is he knew the situation 
because afterwards when Cohen complained to him about 
his arrest and incarceration, Carroll stated to Cohen that 
he was ‘lucky that he was not killed.” So it is apparent 
he knew the situation and conditions under which the elec¬ 
tion was being held. Mr. Carroll was present and guided 
the party to the voting stations and was present at all times, 
part of the time other persons of the Brotherhood were 
present, but Mr. Carroll was always there, and no inquiry is 
made by him as to Cohen’s absence. 

Let us, however, turn to another phase which, to our 
minds, is a demonstration of the truthfulness of the wit¬ 
nesses on behalf of the appellants. It is true that Cohen, 
Kendrick and Clark are practically uneducated so far as 
letters go, and that they are simple folk, but they were tell- 
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ing the truth when they testified in this case. Eloquent is 
the testimony, or the lack of testimony, on behalf of the 
appellees. Mr. Carroll, vice president of The Brotherhood, 
who had taken a most active part and had transmitted let¬ 
ters to all the foremen of the railroad company, and was 
present when the voting was had and sat at the trial table 
with his counsel when this case was heard, did not take the 
stand to enlighten on or deny a single thing that w T as said 
by the witnesses on behalf of the appellants. Illuminating 
and enlightening also is the fact that the appellees took 
depositions in Florida, depositions of Blake, the Deputy 
• Sheriff who arrested Cohen and Peoples at Titusville, and 
depositions of the Sheriff at Orlando. Yet they did not 
take depositions of the foremen or anyone else connected 
with the railroad, to deny a single thing said by the wit¬ 
nesses for the appellants. Why! Because they knew that 
these witnesses were telling the truth about what took place 
prior to and during the election. The Record spoke for the 
conditions prior to the election. Parker was the only one 
of the foremen who testified, and the only thing he actually 
denied without equivocation was that he had a gun in his 
pocket at the election booths. All the other testimony of 
the witnesses he either directly or indirectly admitted. 

In this connection, again attention of the Court is invited 
to the fact that when Parker was most active in. urging the 
colored employees to vote for the Brotherhood, he was not 
a member of the Brotherhood, and he must have been acting 
on behalf of the carriers. It seems to us it would be super¬ 
erogation on our part to push this argument further. 
Credulous indeed we would be to believe that actual facts 
and demonstrated testimony are to be set aside or overcome 
by simply hopes and desires—however eminent the source 
from which they come. 

We respectfully submit that the Findings of Fact and the 
Conclusions of Law and the Judgment thereof were in de¬ 
rogation of the true conditions as they existed at the time 
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of the election, and that the Judgment should be set aside 
and held for naught, and a new trial awarded. 

Respectfully submitted, 

Cobb, Howard & Hayes. 

James A. Cobb, 

Perry W. Howard, 

George E. C. Hayes, 

Attorneys for Appellants , 

613 F Street, Northwest, 
Washington, D. C. 
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Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

608 Endorsed: Filed Dec 23 1941 Charles E. Stew¬ 
art, Clerk. 

Complaint For Mandatory Injunctive Relief 

The Bill of Complaint of the plaintiffs respectively shows 
to the Court that: 
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1. The jurisdiction of this Court lies in the expressed 
terms of the Railway Labor Act, approved May 20, 
609 1929, and amended June 21, 1934, and the inherent 

jurisdiction of this Court to try causes of action seek¬ 
ing injunctive relief against a Federal Administrative 
body. 

2-a. The plaintiff, the United Transport Service Em¬ 
ployees of America, is a voluntary unincorporated associa¬ 
tion, having its principal offices in the city of Chicago, state 
of Illinois. It is a labor union, composed of employees en¬ 
gaged in various types of transport service in railroads and 
terminal stations throughout the United States, and brings 
this suit as the selected representative of the craft or class 
of employees of the Florida East-Coast Railroad Company, 
know nas employees in the Maintenance of Way and Struc¬ 
tures Department, Crossing Watchmen or Flagmen, Pump¬ 
ers and Bridge Tenders. 

As a representative of the said employees in the em¬ 
ploy of the Florida East-Coast Railroad Company the 
United Transport Service Employees of America brings 
this suit on behalf of itself and individuals whom it repre¬ 
sents as a class. Said employees of the said Florida East- 
Coast Railroad Company in actuality serve in the various 
capacities indicated by the names hereinbefore detailed and 
are subject to the continuing authority of the said Florida 
East-Coast Railroad Company to supervise and direct the 
manner of rendition of their services, numbering more 
than four hundred (400) persons. Said employees of said 
Florida East-Coast Railroad Company, represented by the 
United Transport Service Employees of America, are so 
numerous that it is impractical to make all of them parties 
by name and to bring all of them before this Honorable 
Court by name. All of the persons in behalf of whom this 
suit is brought are in the same general craft or class of em¬ 
ploy and form a general class or craft of persons. The 
United Transport Service Employees of America fairly 
represents the rights and interests of those in whose behalf 
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this suit is brought. The plaintiff, the United Transport 
Service Employees of America, will hereinafter be referred 
to as “The United’’ for the sake of convenience. 

610 2-b. The plaintiff, James Gates, is a citizen of the 

United States and a resident of the County of Dade, 
State of Florida, and brings this suit in his own right. He 
is an employee of the Florida East-Coast Railroad Com¬ 
pany and is a member of the craft or class on whose be¬ 
half the plaintiff, “The United,” brings this suit. 

2-c. The plaintiff, Roscoe Knight, is a citizen of the United 
States and a resident of the County of Dade, state of 
Florida, and brings this suit in his own right. He is an 
employee of the Florida East-Coast Railroad Company and 
is a member of the craft or class on whose behalf the plain¬ 
tiff, “The United,” brings this suit. 

2-d. The plaintiff, Johnny Warren, is a citizen of the 
United States and a resident of the County of Dade, state 
of Florida, and brings this suit in his own right. He is an 
employee of the Florida East-Coast Railroad Company and 
is a member of the craft or class on whose behalf the plain¬ 
tiff, “The United,” brings this suit. 

2-e. The plaintiff, W. B. Boatwright, is a citizen of the 
United States and a resident of the county of St. Johns, 
state of Florida, and brings this suit in his own right. He 
is an employee of the Florida East-Coast Railroad Company 
and is a member of the craft or class on whose behalf the 
plaintiff, “The United,” brings this suit. 

2-f. The plaintiff, Willie Hines, is a citizen of the United 
States and a resident of the county of Volusia, state of 
Florida, and brings this suit in his own right. He is an em¬ 
ployee of the Florida East-Coast Railroad Company and is 
a member of the craft or class on whose behalf the plaintiff, 
“The United,” brings this suit. 

2-g. The plaintiff, W. H. Woodard, is a citizen of the 
United States and a resident of the county of Volusia, state 
of Florida, and brings this suit in his own right. He is an 
employee of the Florida East-Coast Railroad Company 


f 


4 

and is a member of the craft or class on whose behalf 

611 the plaintiff, “The United,” brings this suit. 

2-h. The plaintiff, Charlie Johnson, is a citizen 
of the United States and a resident of the County of Vo¬ 
lusia, state of Florida, and brings this suit in his own right. 
He is an employee of the Florida East-Coast Railroad Com¬ 
pany and is a member of the craft or class on whose be¬ 
half the plaintiff, “The United,” brings this suit. 

2- i. The plaintiffs, having a common and general inter¬ 
est in the subject matter of this suit, bring this suit on be¬ 
half of themselves and all others who may be similarly situ¬ 
ated or may have a similar interest in this suit, and who 
may desire to join in this action. 

3- a. The defendant, The National Mediation Board, is an 
administrative agent of the United States Government, 
created by an Act of Congress, approved June 21,1934, and 
has its principal offices in the District of Columbia. Said 
National Mediation Board is vested with authority and 
charged with duties under and by virtue of said Act of 
Congress, all of which more particularly hereinafter ap¬ 
pears. 

3-b. Defendant George A. Cook is a citizen of the United 
States and a resident of the District of Columbia. He is 
a member and Chairman of the National Mediation Board, 
and is sued herein as such member of said National Media¬ 
tion Board. 

3-c. Defendant Otto S. Beyer is a citizen of the United 
States and a resident of the District of Columbia. He is 
a member of the National Mediation Board and is sued 
herein as such member of said National Mediation Board. 

3-d. Defendant David J. Lewis is a citizen of the United 
States and a resident of the District of Columbia. He is a 
member of the National Mediation Board and is sued here¬ 
in as such member of said National Mediation Board. 

612 4. As more particularly hereinafter appears, the 
plaintiffs allege that the defendant, the National 

Mediation Board, failed to carry out the duties and author- 
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ities delegated to it by the said Act of Congress, approved 
June 21, 1934, and by arbitrary and unlawful action, has 
deprived a large number of employees in the Maintenance 
of Way and Structures Department, Crossing Watchmen or 
Flagmen, Pumpers and Bridge Tenders, employees of the 
Florida East-Coast Railroad Company, of their right to 
have a representative for collective bargaining purposes 
for the craft or class of employees to which they belong, 
who is of their own choosing, and represents the choice of 
the majority of the members of said craft in keeping with 
the lawful exercise of the franchise as given to them under 
the terms of the Railway Labor Act having to do more par¬ 
ticularly with Section II-Ninth. 

Plaintiffs also urge that the acts and actions of the said 
National Mediation Board herein complained of are not 
only arbitrary and unlawful under the terms of said Act of 
Congress, but they do not meet the requirements of due 
process of law and violate the rights of plaintiffs guaranteed 
to them by the Constitution of the United States. 

5. Plaintiffs set forth that for many years prior to the 
time of the seeking of an invokation by the United Tran¬ 
sport Service Employees of America of the National Media¬ 
tion Board the employees of the Florida East-Coast Rail¬ 
road Company, engaged specifically in the Maintenance of 
way and Structures Department, Crossing Watchmen or 
Flagmen, Pumpers and Bridge Tenders, have been doing 
difficult work for the company for low pay, with bad hous¬ 
ing and poor working conditions. This said condition 
existed and persisted for the reason that the percentage of 
employees was predominantly of the Negro race and were 
without any adequate or proper representation; the only 
purported representation had on their behalf being with 
the Brotherhood of Maintenance of Way Employees, which 
said organization could not and did not represent the 
Negroes so employed. The said Association, although pur¬ 
portedly allowing Negroes some type of affiliation, denied 
the said Negroes the right to elect representatives; 
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61,3 denied them participation in the affairs of the said 
Brotherhood, subjecting them to taxation without 
representation. The conditions under which these men 
were required to live, consisting in their being housed in 
inadequate and poorly equipped box-cars; being compelled 
to make purchases through favored commissaries from 
which the foremen, who required this of the employees, de¬ 
rived extra income, according to the information and belief 
of the plaintiff association. 

Early in the year 1941 this craft or class of workers, 
through a large number of its employees, induced “The 
United,” the aforementioned labor union, to organize them 
as its affiliate, with a view of attempting to take steps to im¬ 
prove their conditions. Upon the request being made upon 
the plaintiff association the procedure required under the 
Act was adopted in that authorization cards (two-hundred 
nineteen) on which the employees authorized the plaintiff 
association to act on its behalf were distributed on all sec¬ 
tions of the Florida East-Coast Railroad Company prop¬ 
erty and a large number of signatures were obtained which 
were accordingly sent to the National Mediation Board, 
whereupon the National Mediation Board advised the 
United Transport Service Employees of America that this 
number of cards did not justify any action on the part of 
the Board for the reason that the Florida East-Coast Rail¬ 
road Company employed more than seven-hundred persons 
in the Maintenance of Way force and suggested that the ap¬ 
plication for action by the Mediation Board would have 
to be dismissed unless there was re-submitted authorization 
cards from more than fifty per cent of the employees in¬ 
volved. Thereupon “The United” withdrew its invokation 
seeking an investigation of the representation dispute, and 
thereafter and as of, to wit, August 4, 1941, the authoriza¬ 
tion cards of four-hundred and two persons, employees of 
the Maintenance of Way Florida East-Coast Railroad Com¬ 
pany were submitted to the National Mediation Board with 
the suggestion that the Florida East-Coast Railroad Com- 
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pany had indicated its preference that the National Media¬ 
tion Board should issue a certification before it un- 
614 dertook any negotiations with the plaintiff organiza¬ 
tion on behalf of the said employees. 

Thereupon, and in spite of the previous communications 
that had passed between the plaintiff organization and the 
National Mediation Board on the matters hereinbefore re¬ 
ferred to, the National Mediation Board, through its secre¬ 
tary, acknowledged receipt of the four-hundred and two 
authorization cards, but here for the first time called upon 
the plaintiff organization to furnish a copy of its By-laws 
and Constitution, suggesting that the plaintiff organization 
was a labor union, organized to represent “ Red-caps.’’ 

Plaintiffs respectfully submit that this assumption on the 
part of the said National Mediation Board reflected a prej¬ 
udice against this plaintiff organization and a desire to pre¬ 
clude the plaintiff organization from taking such steps as 
it was entitled to under Section II—Fourth of the Rail¬ 
way Labor Act. Plaintiffs set forth that this attitude on 
behalf of the National Mediation Board evidenced itself in 
the manner in which the subsequent election was had by its 
mediator as will hereinafter be more fully set forth, and in 
its own determination outlined in its certification issued in 
its case numbered R-774, designating the Brotherhood of 
Maintenance of Way employees as the designated and au¬ 
thorized organization to represent the entire craft or class 
of Maintenance of Way emloyees of the Florida East-Coast 
Railroad Company for the purpose of the Railway Labor 
Act. 

The National Mediation Board was entirely cognizant of 
the setup as far as any bona fide representation which the 
Negro employees of the Florida East-Coast Railroad Com¬ 
pany were getting or failing to get, and plaintiffs allege 
that in keeping with the Railway Labor Act the said Media¬ 
tion Board was chargeable with seeing that these employees 
might choose their representative without interference, in¬ 
fluence or coercion exercised by the carrier, and the said 
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National Mediation Board was further obligated to es¬ 
tablish such rules governing the election as would as- 
61o sure a fair and uninfluenced election, as it is a re¬ 
quirement of the National Mediation Board that all 
agreements should be registered with the said National 
Mediation Board, and it is therefore apparent that the said 
Board was at that time cognizant of the fact that such agree¬ 
ment as was then operative in favor of the Brotherhood of 
Maintenance of Way employees, covering a “part of the 
class” specifically excluded any relationship or representa¬ 
tion as far as the Negro employees was concerned. 

In this connection it is to be noted that the Railway Labor 
Act specifically requires that representation shall be had 
as far as a particular craft or class is concerned and not 
as to “parts” of same. 

Under the conditions the National Mediation Board pro¬ 
vided for and did hold elections covering a period dating 
from September 20,1941, to October 4, 1941, both dates in¬ 
clusive, and the National Mediation Board, with a purported 
compliance with the rules of the Railway Labor Act, did 
advertise the fact that it was unlawful for any carrier to 
interfere with any organization of the employees and it 
further, among other things, through its mediator J. Joseph 
Noon, set forth— 


'“5. VOTING—SECRECY OF BALLOT. Representa¬ 
tive of the National Mediation Board will personally hand 
the ballot to each eligible voter in the voting place and see 
that each voter personally deposits his ballot in the bal¬ 
lot box. Mediator will mail ballots to eligible voters who are 
unable to vote in person because of location or other cir¬ 
cumstances. No vote shall be deposited in the ballot box 
except in presence of representative of National Mediation 
Board, and party observers.” 


These said rules, instead of being carried out and insisted 
upon by the Mediator as the published rule to be controll¬ 
ing, recognized them only in the breach of same, all of which 
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said breaches as will hereinafter more fully be set out, were 
known to and acquiesced in by the mediator himself. 

6. Petitioners set forth that prior to the time of the elec¬ 
tion and from the time of the actual conduct of the elections, 
to wit, September 23,1941 to October 1,1941, every conceiv¬ 
able of threat and intimidation was indulged in by 
616 the carrier through its foremen and subordinate of¬ 
ficials under conditions which made same of necessary 
matters of knowledge to the National Mediation Board, 
through its representative mediator Noonan. All along the 
entire line of the Florida East-Coast Railroad Company the 
foremen in charge threatened the employees that unless they 
voted for the Brotherhood of Maintenance and Way and 
against “The United,’’ that their jobs would be taken from 
them and these threats were made more real and amounted 
to actual coercion in numbers of instances by reason of the 
fact that the threats were carried into execution and the 
men, without just cause and for no other reason than that 
they indicated expressly, or evidenced their intention and 
desire, to belong to and be represented by “The United” 
were thrown out of their jobs without warning, and even 
though persons had been in the services of the Railway 
Company for a great number of years and even though 
there was absolutely no proper criticism that could be had 
as to their services, and the men were thrown out of work 
and the support and maintenance of their families jeop¬ 
ardized for no other reason than to create a reign of terror 
and to force the workers to vote for the Brotherhood and 
against “The United,” which said condition was known by 
mediator Noonan and brought to his attention. 

With the actual knowledge on the part of the mediator 
that observers appointed by “The United” were arrested 
on framed charges during the election the mediator non- 
the-less conducted the said elections in such instances with 
observers for the Brotherhood present and no observers 
for “The United.” In this connection attention is further 
called to the fact that all along the line of the Florida East- 



10 


Coast Railroad and at the places where ballots were cast 
the mediator did allow of men, whose names are Carroll, 
Rumble, Rousch, Dunn and Heaton, employees and sub¬ 
ordinate officials of the carrier, to stand within a very few 
feet of the men while they voted, serving to intimidate 
them into voting for the Brotherhood and against the 
“United.” By reason of the fear engendered that to vote 
for “The United” was tantamount to the losing of 
617 their jobs and all of the men hereinbefore referred 
to who were thus allowed to follow the line of the 
election were, as indicated, subordinate officials with the 
right of hire and discharging. 

The said mediator Noonan, representative of the Na¬ 
tional Mediation Board, did further fail in the carrying out 
of his duties by allowing the ballot box on occasions to re¬ 
main unlocked and permitted improper access thereto, as 
a result of all of which the purported election was really 
no election at all but simply the result of an inspired hys¬ 
teria in violation of the Railway Labor Act and actual in- 
terence in the exercise of their proper franchise by the men 
with the knowledge of the mediator and a failure of action 
on his part. 

As a further evidence of the improper action of mediator 
Noonan, it is to be noted that the record in the case dis¬ 
closes that one James Cohen, who signed a form presented 
tjo him purporting to set forth that the election was fairly 
conducted and that the votes were all properly cast to the 
knowledge of the mediator himself, was one of the persons 
unlawfully arrested and kept from the ballot box when the 
votes were being cast and when he was in the capacity of 
observer for “The United.” The said mediator Noonan 
although he was himself cognizaait with respect to the 
counting of the votes that the aforementioned James Cohen 
was not present when certain of the votes were opened, or 
communications containing same, did, nevertheless, instruct 
the said James Cohen to sign the certification as to the cor¬ 
rectness of the election, improperly advising him as to what 
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the signing of said certification would mean. In this connec¬ 
tion the attached affidavit of the said James Cohen is prayed 
to be considered as a part hereof. 

7. After the time that the said election was had and be¬ 
fore the certification issued by the National Mediation 
Board, all of the matters and things complained of in this 
Bill of Complaint were brought to the attention of the said 
National Mediation Board in a document compiled by “The 
United” and calling attention to the various manners in 
which rules and requirements of the Railway Labor 
619 Act had been violated and specifically pointing out 
the knowledge had on the part of the mediator, agent 
of the National Mediation Board, and seeking action on the 
part of the Mediation Board to avoid the certification under 
these conditions and to bring to the attention of the Media¬ 
tion Board specifically that the provisions of the Railway 
Labor Act regarding a secret ballot and the requirement 
that the investigation as to representation should be con¬ 
ducted in such manner as to insure a choice by employees 
“without interference, influence or coercion exercised by the 
carrier, ” and the conduct of the election under rules estab¬ 
lished to govern same were all violated in the conduct of 
this election. 

After a detailed submission of the matters upon which re¬ 
liance was had the form of “protest of conduct and result 
of elections held during the period September 23 through 
October 1, 1941 ,’ 9 pursuant to notice properly given to the 
Board and to mediator Noonan, “The United,’’ through its 
counsel, undertook to have a conference with respect to the 
matters and things therein complained of. In this connection 
plaintiffs are advised that as of, to wit, the 11th day of No¬ 
vember, 1941, counsel made an engagement with the Board 
for November 13,1941, and at the time of the keeping of said 
engagement, to wit, November 13,1941, counsel were at that 
time served with a certification bearing the date November 
12, 1941, and were verbally advised as was also outlined in 
the certification referred to, that the complaint filed regard- 
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ing the election was not considered or passed upon by the 
National Mediation Board as to the alleged violations of the 
Railway Labor Act for the reason, as designated by the 
Board, that the matters w’ere things which the National 
Mediation Board has no jurisdiction. 

Upon the question being asked, the National Mediation 
Board with all of its members and its secretary present, 
took the position that in the action of its mediator and in the 
manner of the conduct of the election they found that no 
error had been committed and that the same was satisfac¬ 
torily and properly conducted, hence its certification. 
619 In this connection it is respectfully urged that the 
Railway Labor Act, Section II-Ninth, specifically 
gives authorization to the National Mediation Board to take 
a secret ballot and to utilize any appropriate method to con¬ 
duct elections in a manner that shall insure the choice of 
representatives by the employees without any influence, in¬ 
terference or coercion exercised by the carrier, and specifi¬ 
cally provides that the Board shall designate who may par¬ 
ticipate in the election and establish the rules to govern 
same. 

These petitioners set forth that the National Mediation 
Board had before it specific evidence that there was not a 
secret vote in keeping with the intendment of the Railway 
Labor Act; that the mediator had knowledge of, or by the 
exercise of any type of attention could or would have had 
knowledge of the fact that threats, coercion and discharge 
of employees was engaged in by the carrier to force em¬ 
ployees to vote for the Brotherhood and against “The 
United;” that the mediator had direct and personal knowl¬ 
edge of the arrest of “The United” observers on framed 
charges or no charges at all during the election and did 
allow under these circumstances Brotherhood observers to 
act without the knowledge or presence of “The United” 
representatives; that the Board, through its mediator, the 
said Noonan, improperly permitted access to unlocked ballot 
boxes and conducted the entire election under a created 
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situation of terror and force which is contrary to the re¬ 
quirements of the Railway Labor Act; and the said media¬ 
tor did allow and permit of improper voting and by reason 
of an evident and expressed bias in favor of the Brother¬ 
hood and against ‘‘The United,” failed to allow eligible 
persons to vote and in the manner otherwise hereinbefore 
indicated, improperly conducted the said election, he having 
had full and complete knowledge prior to the time the elec¬ 
tion began of the circumstances existing as to the threats, 
undue influence and discharges used by the carrier as coer¬ 
cive methods to effect said election. 

Plaintiffs submit that the issuance of the certification by 
the National Mediation Board is a violation of the law laid 
down in the Railway Labor Act and amounts to a denial to 
the parties plaintiff and other persons similarily situ- 
620 ated of a voice in collective bargaining, requiring 
them against their will to be represented by the 
Brotherhood, in which proper and full-fledged membership 
is denied them, thus effectually leaving them without proper 
representation. 

Plaintiffs aver that their Constitutional rights are vio¬ 
lated by the action of the Natioanl Mediation Board as here¬ 
in outlined and specifically, but without limiting the fore¬ 
going, the rights as assured them under the Fifth and Four¬ 
teenth Amedments to the Constitution of the United States 
have been and are violated. 

Plaintiffs submit that the certification by the National 
Mediation Board in its case numbered R-774, attached here¬ 
to and prayed to be considered as a part hereof, is a viola¬ 
tion of the property rights of the individuals named as 
plaintiffs and those for whom the plaintiffs appear in a 
representative capacity. 

Plaintiffs submit that the filing of the certification in case 
numbered R-774, the case hereinbefore referred to and 
made the basis of this action by the National Mediation 
Board, defendant herein, was contrary to the evidence ad¬ 
duced before them, contrary to the law in such case made 
and provided, contrary to the terms of the Railway Labor 
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Act and to the law governing the railroad industries, and 
in violation of the rights of the individual members of the 
Florida East-Coast Railroad Company hereinbefore re¬ 
ferred to and made parties plaintiff. 

WHEREFORE, the premises considered, the plaintiffs 
pray: 

1. That process issue from this Honorable Court requir¬ 
ing the defendant, the National Mediation Board, and the 
individual members of said Board named as parties defen¬ 
dant, to appear herein and answer the exigencies of this 
complaint. 

2. That a rule to show cause issue herein requiring the de¬ 
fendant and each of them to show cause, if any they have, 
why the certification in case numbered R-774 of the files of 
the National Mediation Board should not be nullified and 
declared to be void. 

3. That an order of Court be passed herein declaring the 

the certification in said case numbered R-774 to be 
621 without legal effect and requiring the National Media¬ 
tion Board to re-conduct the election under conditions 
in compliance with the requirements of the Railway Labor 
Act. 

4. That an order go out from this Honorable Court re¬ 
quiring the National Mediation Board to conduct an elec¬ 
tion properly conforming with the requirements of the Rail¬ 
way Labor Act and violating none of the Constitutional 
rights of the plaintiff; or, in the alternative, that the rights 
of the plaintiffs and others similarly situated be protected 
by a designation of certification of the United Transport 
Service Employees of America as the bargaining agent for 
the plaintiffs and others similarly situated: and to accom¬ 
plish all of the prayers of this complaint by such injunction 
and/or mandatory orders as may be necessary to effec¬ 
tively carry out the holdings of this Court as here sought. 

5. For such other and further relief as the nature of the 
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case may require and to this Honorable Court may seem 
just and proper. 

COBB, HOWARD & HAYES 
Attorneys for Plaintiffs 
613—F—Street, N W 
By: GEORGE E. C. HAYES 

LEON M. DESPRES, ESQ 
100 West Monroe Street 
Chicago, Illinois 
Of General Counsel 

NOTICE OF SERVICE 

Acknowledgement of receipt of the foregoing Complaint 
is hereby made this 23rd day of December, 1941. 

GEORGE A. COOK, Chairman 
National Mediation Board 
F Street bet. 18th & 19th 

622 Endorsed: Filed Dec 23 1941 Charles E. Stewart, 
Clerk 

Statement of James Cohen, Concerning of Signing Certifi¬ 
cation Blank After the Election Held for the Mainte¬ 
nance of Way Employees of the Florida East Coast 
Railway . 

State of Florida, County of Volusia ss. 

This is to explain that I signed the certification papers, 
because he asked me to sign them. 

When Mr. Jones wired me to go to St. Augustine, I went 
down on the train and was late getting there. I was told to 
be in St. Augustine at eleven o ’clock a. m. but did not get 
there until eleven-forty five a. m. I knocked on the door and 
Mr. Noonan opened the door and I went in. When I went 
in Mr. Carrol of the A. F. of L. was opening letters which 
held the ballots; after I came in, he quit and left and never 
came back. 
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Mr. Noonan said to me after he had wrote out the papers, 
that I would sign them. He said, it was to prove that I saw 
the votes counted. I said, that I were not there to see all 
the votes counted. He said, that was all right, I would sign 
for what I saw after I came in the room. 

So I signed it. He did not ask me to read it, so I signed 
it. He did not ask me to sign that I had seen all that hap¬ 
pened. Since I was present at all the voting places. So I 
took his word for it. Afterwards, he said I was lucky I 
didn ? t lose my life in the election. So I left after he talked 
about how good the foremen were to the laborers. 

These are true facts. 

Dated this the 6th day of December A. D. 1941. 

(X) JAMES COHEN 

i 

Sworn to and subscribed before me on this the 6th day 
of December A. D. 1941, at Volusia County, and State afore¬ 
said. 

(Seal) B. STAIRCLOTH—TISDALE 

i 

Notary Public, State of Florida at large. 

My commission expires May 7, 1943. 

623 Endorsed: Filed Jan 15 1942 Charles E. Stewart, 
Clerk 

Motion for Leave to Intervene as Party Defendant 

Now comes the Brotherhood of Maintenance of Way Em¬ 
ployes, a voluntary unincorporated labor organization, in 
its own right and in a representative capacity for all of its 
membership by and through Elmer E- Milliman, its Presi¬ 
dent, and by Walter C. Rumbley, as General Chairman of 
the Brotherhood of Maintenance of Way Employees, as a 
representative and on behalf of all the employees of the 
Florida East-Coast Railroad Company holding membership 
in said Brotherhood, by and through James J. Farnan and 
Martin F. O’Donoghue their attorneys, respectfully move 
this Honorable Court for leave to intervene as a party de- 
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fendant in the above entitled cause for the following rea¬ 
sons: 

1. That the suit filed by the United Transport Service 
Employees of America prays for a mandatory injunction, 
compelling the National Mediation Board to hold as null 
and void the certification of the Brotherhood of Mainte¬ 
nance of Way as the proper bargaining agent and repre¬ 
sentative of all of the employees of the Florida East-Coast 
Railroad, including that craft or class of employees engaged 
in the Maintenance of Way and Structure Department, 
Crossing Watchmen or Flagmen, Pumpers and Bridge 
Tenders, employed by said railroad. 

624 2. A labor dispute arose within the meaning of the 

Railway Labor Act as to who was the proper bargain¬ 
ing representative of a certain craft or class of employees 
of the Florida East-Coast Railroad Company, said craft 
or class of employees comprising the Maintenance of Way 
and Structure Department, Crossing Watchmen or Flag¬ 
men, Pumpers and Bridge Tenders, employees of said rail¬ 
road company. The Brotherhood of Maintenance of Way 
Employes and the United Transport Service Employees of 
America each contended to represent a majority of said 
employees in the craft or class. Under the provisions of 
the Railway Labor Act the National Mediation Board, the 
defendant National Mediation Board held an election from 
September 20 to October 4, 1941, among a certain craft or 
class of employees of the Florida East-Coast Railroad Com¬ 
pany, said craft of class of employees comprising the Main¬ 
tenance of Way and Structure Department, Crossing 
Watchmen or Flagmen, Pumpers and Bridge Tenders, em¬ 
ployees of said railroad company. After the election was 
duly held according to the procedure of the National Media¬ 
tion Board on November 12,1941, the Brotherhood of Main¬ 
tenance of Way was certified as the bargaining representa¬ 
tive for this class or craft of employees by an order and 
certification of the National Mediation Board. The com¬ 
plaint alleges that this election was illegal, and that the cer¬ 
tification is null and void, because of certain acts of intimi- 
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dation and coercion by certain officers and officials of the 
Brotherhood of Maintenance of Way, and that the Arbitra¬ 
tor Noonan, an employee of the National Mediation Board 
was guilty of misconduct, in the conduction of the election 
and that, therefore, the election is invalid and the certifica¬ 
tion based upon the results of the election is null and void 
as a matter of law. 

, 3. That the Brotherhood of Maintenance of Way Em¬ 
ployes will be bound by the judgment of this Court 
625 as to the validity or invalidity of the National Media¬ 
tion Board in certifying the said Brotherhood of 
Maintenance of Way Employes as the bargaining represen¬ 
tative of the employees of the Florida East-Coast Railroad 
Company. That the Brotherhood has valuable personal and 
property interests at stake in this controversy, and that 
the representation of the said Brotherhood is or may be 
inadequate and it is therefore, vital to the protection of 
these interests that the Brotherhood be allowed to inter¬ 
vene in conformity with Rule 24 of the Federal Rules of 
Civil Procedure. 

4. That the said Brotherhood is the proper and certified 
bargaining representative of a majority of the employees 
engaged in Maintenance of Way of the Florida East-Coast 
Railroad Company, and to protect the interest and property 
rights of these employees, is necessary and vital to inter¬ 
vene and protect the rights of these employees. 

5. Any relief granted to the plaintiffs against the Na¬ 
tional Mediation Board will in effect be relief granted to the 
plaintiffs as against the Brotherhood. 

6. That the said parties plaintiff and defendant waive 
the filing of any pleading with this motion and consent to 
the defendant intervenor filing a pleading on or before the 
28th day of February, 1941. 

JAMES J. FARNAN 
MARTIN F. O’DONOGHUE 
Attorneys for Brotherhood of 
Maintenance of Way Employes 
931 Tower Bldg. 
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We consent: 

S. R. BRITTINGHAM, JR. 

Special Assistant to the Attorney General, 
representing National Mediation Board. 

JAMES J. COBB, Attorney for United Transport 
Service Employees of America. 

626 Endorsed: Filed Jan 15 1942 Charles E. Stewart, 
Clerk 

Order for Leave to Intervene as Party Defendant 
Upon consideration of the motion by the Brotherhood of 
Maintenance of Way Employes, in its own right, and in a 
representative capacity for its entire membership by and 
through Elmer E. Milliman, its President, and by Walter 
C. Rumbley, as General Chairman of the Brotherhood of 
Maintenance of Way Employes, as a representative and on 
behalf of all the employees of the Florida East-Coast Rail¬ 
road System, holding membership in said Brotherhood, and 
it appearing to the Court that the plaintiff and defendants 
have consented to the motion to intervene, and waived the 
filing of a pleading with the motion, it is by the Court this 
15th day of January, 1942, 

ORDERED, that the said Brotherhood of Maintenance of 
Way in its own right, and in a representative capacity for 
its entire membership through Elmer E. Milliman and by 
Walter C. Rumbley as General Chairman of the member¬ 
ship of said Brotherhood employed by the Florida East- 
Coast Railroad System, be and they are hereby allowed to 
I intervene as party defendants with the right to file a plead¬ 
ing as a defendant intervenor on or before February 28th, 
1942. 

! * JENNINGS BAILEY 

Consented to: Justice 

S. R. BRITTINGHAM JR. 

Special Asst, to Atty. Gen. 

Atty. for National Mediation Board 

JAMES A. COBB 
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627 Endorsed: Filed Feb 21 1942 Charles E. Stew¬ 
art, Clerk. 

Answer of the National Mediation Board 

The defendants, the National Mediation Board: 

1 1. Admit the allegations of paragraph 1. 

2. Admit the allegations of paragraph 2(a) except they 
deny that plaintiff is the selected representative of the craft 
or class of employees of the Florida East Coast Railroad 

Company, known as employees in the Maintenance 
62S of Way and Structures Department, and further, 
aver that the number of employees in whose behalf 
this suit is brought represent a minority of the class of such 
employees. 

3. Admit the allegations in paragraphs (b) through (i) of 
paragraph 2, except deny that, during the period in ques¬ 
tion, Johnny Warren, W. B. Boatwright, Willie Hines, W. 
H. Woodard, and Charlie Johnson were employees of the 
Florida East Coast Railroad Co. and aver that aforesaid 
persons were discharged prior to September 23, 1941. 

4. Admit the allegations of paragraphs (a) through (d), 
except deny that George A. Cook is Chairman of the Na¬ 
tional Mediation Board, and that the residence of Otto S. 
Beyer is District of Columbia. Aver that David J. Lewis 
became Chairman of said Board on July 1, 1941, and that 
the residence of Otto S. Beyer is the State of Virginia. 

5. Deny the allegations in paragraph 4. 

6. Are without knowledge or information sufficient to 
form a belief as to the truth of the allegations in the first 
and last sentences of the first paragraph of paragraph 5, 
and deny all other allegations in that paragraph except 
avers that during the period in question the employees in 
the Maintenance of Way Department were represented by 
the Brotherhood of Maintenance of Way Employees. Ad¬ 
mit the allegations in the second paragraph of paragraph 5, 
except they are without knowledge or information sufficient 
to form a belief as to the truth or accuracy of the allega- 
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tions in the first sentence thereof, and that authorization 
i cards were distributed on all sections of the Railroad. Ad¬ 
mit the allegations of the third paragraph of paragraph 5. 
Deny the allegations of the fourth paragraph of paragraph 
5. Admit the allegations of the fifth paragraph of para¬ 
graph 5 insofar as they correctly describe the duties of 
the Board under the Act and deny those inconsistent there- 
with. Admit the allegations of the sixth paragraph of 
paragraph 5. Admit the allegations of the seventh 
629 paragraph of paragraph 5 insofar as they are in 
accord with the rules issued by the Mediation Board, 
and deny those inconsistent therewith. Deny the allega- 
i tions in the eighth paragraph of paragraph 5. 

7. Deny the allegations contained in paragraph 6. 
i 8 . Deny the allegations of the first paragraph of para- 
! graph 7, except, admit that after the election, plaintiff filed 
, a protest or complaint with the Mediation Board setting 
forth in substance matters alleged in this complaint. Admit 
! the allegations in the second and third paragraphs of par- 
I agraph 7, except, deny that plaintiff’s protest was not con- 
i sidered or passed upon by defendants. State that the alle¬ 
gations in the fourth paragraph of paragraph 7 are conclu¬ 
sions of law which defendants are not required to answer, 
i Deny all other allegations in that paragraph. 

Wherefore the defendants move that the complaint be dis¬ 
missed. 

SMITH R. BRITTINGHAM, JR. 

; Special Assistant to the Attorney 

General 

IRVIN L. STEPHENSON 
Special Attorney 

i Counsel for Defendants 

THURMAN ARNOLD 
Assistant Attorney General 
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I hereby certify that copy of the foregoing Answer has 
this day been mailed to each of the parties named below. 

GEORGE E. C. HAYES 
COBB, HOWARD & HAYES 
Counsel for Plaintiffs 
613 F Street, N. W. 
Washington, D. C. 

LEON M. DESPRES 
100 West Monroe Street 
Chicago, Illinois 
Of General Counsel 

630 MARTIN F. O’DONOGHUE 

Tower Building 
Washington, D. C. 

Counsel for Intervenor 

SMITH R. BRITTINGHAM, JR. 
Special Assistant to the Attorney Gen¬ 
eral 

Counsel for Defendants 

February 21,1942 

• ••••••••• 

631 Endorsed: Filed Feb 26 1942 Charles E. Stew¬ 
art, Clerk. 

Answer of the Defendant Intervenors Brotherhood of Main¬ 
tenance of Way Employes 

The defendant intervenors, the Brotherhood of Mainte¬ 
nance of Way Employes, in its own right and in a 

632 representative capacity for its entire membership by 
and through Elmer E. Milliman, its President, and 

by Walter C. Rumbley, General Chairman of the Brother¬ 
hood of Maintenance of Way Employes as representatives 
for and on behalf of all of the employees of the Florida 
East-Coast Railroad Company, holding membership in said 
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Brotherhood, respectfully file this answer to the complaint 
in the above entitled cause, and for answer thereto, state 
as follows: 

1. The defendant intervenors admit the allegations in 
paragraph 1. 

2. The defendant intervenors admit the allegations of 
paragraph 2(a), except they deny that plaintiff is the se¬ 
lected representative of a majority of the craft or class of 
employees of the Florida East-Coast Railroad Company, 
known as employees in the Maintenance of Way and Struc¬ 
tures Department, and further aver that the employees of 
said railroad in whose behalf this suit is brought, represent 
a minority of the class of such employees and that the 
Brotherhood of Maintenance of Way Employes has been 
duly selected and designated and certified as the proper 
bargaining representative of these employees by the Na¬ 
tional Mediation Board. 

3. The defendant intervenors admit the allegations in 
paragraphs (b) through (i) of paragraph 2, but deny that 
during the period in question Johnny Warren, W. B. Boat¬ 
wright, Willie Hines, W. H. Woodard, and Charlie Johnson 
were employees of the Florida East-Coast Railroad Com¬ 
pany, and aver that aforesaid persons were discharged 
prior to September 23, 1941. 

4. The defendant intervenors admit the allegations of 
paragraphs (a) through (d), except they deny that George 
A. Cook is Chairman of the National Mediation Board, and 
that the residence of Otto S. Beyer is District of Columbia. 
They aver that David J. Lewis became Chairman of said 
Board on July 1, 1941, and that the residence of Otto S. 
Beyer is the State of Virginia. 

5. Defendant intervenors deny the allegations in para¬ 
graph 4. 

6. The defendant intervenors are without specific knowl¬ 

edge or information to form a belief as to the truth 
633 and accuracy of the allegations in the first and last 
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4 


sentence of the first paragraph of paragraph 5, and 
deny all other allegations in that paragraph, except that 
during the period in question the employees in the Mainte¬ 
nance of Way and Structures Department were represented 
by the Brotherhood of Maintenance of Way Employes. The 
defendant intervenors admit the allegations in the second 
paragraph of paragraph 5, except that they are without 
knowledge or information sufficient to form a belief as to 
the truth or accuracy of the allegations in the first sentence 
thereof. The defendant intervenors are without knowledge 
or information as to either admit or deny the allegations 
contained in the third paragraph of paragraph 5. The alle¬ 
gations contained in the fourth paragraph of paragraph 5 
are denied. The allegations of the fifth paragraph of para¬ 
graph 5 insofar as they correctly describe the duties of the 
Board under the Railway Labor Act are admitted and deny 
those inconsistent therewith. The allegations in the sixth 
paragraph of paragraph 5 are admitted. Defendant inter¬ 
venors admit the allegations of the seventh paragraph of 
paragraph 5 insofar as they are in accord with the rules 
issued by the Mediation Board, and they deny those incon¬ 
sistent therewith. The allegations in the eighth paragraph 
of paragraph 5 are denied. 

7. The allegations in paragraph 6 are denied. 

8. The allegations in the first paragraph of paragraph 7 
are denied, except defendant intervenors admit that after 
the election, plaintiff filed a protest or complaint with the 
Mediation Board setting forth in substance, matters alleged 
in this complaint. Defendant intervenors admit the allega¬ 
tions in the second and third paragraphs of paragraph 7, 
except they deny that plaintiffs’ protest was not consid¬ 
ered or passed upon by defendants. The allegations in the 
fourth paragraph of paragraph 7 are conclusions of law, 
which defendant intervenors are not required to answer. 
Defendant intervenors deny all other allegations in that 
paragraph. 
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634 Wherefore, the defendant intervenors move that 
the complaint be dismissed. 

JAMES J. FARNAN 
MARTIN F. O’DONOGHUE 
Counsel for Defendant Intervenors 

I hereby certify that copy of the foregoing Answer has 
this day been mailed to each of the parties named below. 

GEORGE E. C. HAYES, 

COBB, HOWARD & HAYES, 
613 F Street, N. W. 
Washington, D. C. 

Counsel for Plaintiffs. 

LEON M. DESPRES 
100 W 7 est Monroe Street 
Chicago, Illinois 
Of General Counsel 

SMITH R. BRITTINGHAM, JR., 
Special Assistant to the Attorney 
General, 

Department of Justice, 

Washington, D. C. 

and 

IRVIN L. STEPHENSON 
Special Attorney, 

Department of Justice, 

Washington, D. C. 

Counsel for Defendants. 

Thomas X. Dtjnx, 
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656 Endorsed: Filed Mar 3 1943 Charles E. Stewart, 
Clerk. 

Findings of Fact 

The Court finds as follows: 

1. That the election conducted from September 23 
through October 4, 1941 by the National Mediation Board, 
through J. Joseph Noonan, as Mediator, among the em¬ 
ployees of the Florida East Coast Railway in the craft or 
class of maintenance of way workers, was conducted in a 
fair; honest manner, and that all eligible employees on this 
railroad were given an opportunity to express their choice 
of a bargaining agent by a secret ballot. 

2. That Mr. Parker, a foreman, of said railway did not 
have a gun on his person on the occasion of the balloting at 
New Smyrna, Florida. 

3. That the discharges of certain employees by the Flor¬ 
ida East Coast Railway complained of by the plaintiff were 
justifiable and were for proper cause, and related to the 
unsatisfactory manner in which they performed their work. 

4. That these discharges were not connected in any man¬ 
ner with any election campaign effort and that the railroad 
company was not responsible for the discharges, except in 
the sense that through the foreman it was carrying out the 
policy which required the workers to be faithful in their 
service and these discharges are not chargeable to the Me¬ 
diator or to the Defendant, the National Mediation Board, 
in any sense whatever. And it is further found by the 
Court that these discharges are not chargeable in any un¬ 
fair sense to the Brotherhood of Maintenance of Way Em¬ 
ployees, a labor union which opposed plaintiff action in the 
election. That the action taken by the foreman in discharg¬ 
ing these men was in performance of his duty to the Rail¬ 
way company and not in the furtherance of any cam- 

657 paign on the part of the Brotherhood. 

5. That the National Mediation Board permitted 
these discharged men to vote in the election, as shown in 
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the certification of the election returns by the Board, and 
counted their ballots. The Court further finds that plaintiff 
union nevertheless lost the election to the Brotherhood by 
a vote of 418 to 339 out of 792 eligibles. 

6. That the arrests of Cohen, observer for plaintiff union, 
at Ormond, Florida, and at Titusville, Florida during the 
course of the election were not occasioned, caused, nor insti¬ 
gated by the Mediator or the Railroad Company, nor by 
anyone acting for the Brotherhood. That the absence of 
Cohen from the voting places because of these arrests was 
not caused by or the fault of the Mediator, the Railroad 
Company or the Brotherhood, but was for reasons over 
which they had no control. 

7. That the ballots were counted honestly and accurately, 
that Cohen, observer for plaintiff union, w T as present when 
the envelopes were opened and the ballots were counted, 
and that Carroll, the Vice-President of the Brotherhood, 
did not open or assist in counting the ballots. 

8. That when Cohen, observer for plaintiff union, signed 
the certification of the correctness of the count, and the 
fairness of the election, he signed voluntarily and with full 
knowledge of the meaning and purpose of that certification, 
and that he signed this certification without any unfair or 
improper coercion upon or over him by Mediator Noonan. 

9. That the plaintiff has not sustained the burden of 
proof cast upon it and the Court finds no creditable evi¬ 
dence of any unfairness in the conduct of the election or of 
any coercion or intimidation by the Mediator, the Florida 
East Coast Railroad Company, or the Brotherhood, upon 
said employees. 

10. That there was no bias or prejudice on the part of 
the members or staff of the National Mediation Board to¬ 
ward the plaintiff, the United Transport Service Employees 
of America. 

11. That the United Transport Service Employees 
of America petitioned the National Mediation Board for 
this election, signed an eligiblity list of voters, actively par- 
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ticipated in this election, and filed no protest of any 

658 kind as to the conduct of the election orally and/or 
in writing with the National Mediation Board until 

September 28, 1942. 

12. That plaintiff has not established that the discharges, 
even if they were illegal, had any effect on the outcome of 
the election. 

F DICKINSON LETTS 
Judge 

i 

• ••••••••• 

659 Endorsed: Filed Mar 3 1940 Charles E. Stew¬ 
art, Clerk. 

. i 

Conclusions of Law 

The Court concludes as a matter of law’: 

1. That this Court has jurisdiction to consider the issues 
presented on evidence de novo as well as on the evidence 
before the Board, which was introduced before this Court. 

2. That there w*as substantial evidence before the Na¬ 
tional Mediation Board to sustain its conclusion that its me¬ 
diator conducted the election fairly and not in violation of 
the Kailway Labor Act or the Board’s regulation. 

3. That the absence of plaintiff’s observer at the ballot¬ 
ing places does not under the circumstances invalidate the 
election. 

i 4. That the election in all respects was conducted in a fair 
and honest manner and not in violation of the Railway 
Labor Act or the rules and regulations of the National 
Mediation Board. 

5. That the election should not be set aside, 
i 6. That the representation of colored employees, mem¬ 
bers of plaintiff union by the Brotherhood as a result of 
such election does not deprive such employees of their lib¬ 
erty or property without due process of law in violation of 
the Fifth Amendment. 
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7. That the complaint must be and the same is hereby 
dismissed. 


F DICKINSON LETTS 


• *•••••••• 


660 Endorsed: Filed Mar 3 1943 Charles E. Stewart, 
Clerk. 


Judgment Dismissing Complaint 


This cause came on to be heard on February 9, 10, 11, 
and 12, 1943 and after taking testimony in open Court and 
argument by counsel, it is by the Court this 3d day of 
March, 1943, 

Adjudged, Ordered, and Decreed that the complaint be 
and the same is hereby dismissed with costs against plain¬ 
tiff. 


F DICKINSON LETTS 
Judge 


«••••••••• 


661 Endorsed: Filed Mar 16 1943 Charles E. Stew¬ 
art, Clerk. 

Notice of Appeal 

Notice is hereby given this 16th day of March, 1943, that 
United Transport Service Employees of America and in¬ 
dividual parties plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 3rd day of March, 
1943 in favor of the defendant, National Mediation Board 
against said United Transport Service Employees of 
America, and individual parties plaintiff. 

GEORGE E. C. HAYES 
Attorney for plaintiffs 
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Attorney for defendant: 

ROBERT L. PIERCE, 

Department of Justice 

Attorney for Intervenor: 

Brotherhood of Maintenance of Way Employees 

MARTIN F. O’DONOGHUE 
Tower Building 

• ••••••••• 

662 Endorsed: Filed Apr 9 1943 Charles E. Stewart, 
Clerk. 

Order Allowing Use of Original Transcript 

i 

Upon application of the appellants, plaintiffs herein, and 
the same being to the satisfaction of the Court, it is, by the 
Court, this 9th day of April, A. D., 1943: 

Ordered: That the original transcript of testimony 
stenographically reported in said action be transmitted by 
the Clerk of this Court to the United States Court of Ap¬ 
peals for the District of Columbia, as part of the record on 
appeal in lieu of a copy. 

JAMES M. PROCTOR, 

Justice. 

• ••••••••• 

663 Filed Apr 8 -1943 Charles E. Stewart, Clerk. 

Designation of Record 

The plaintiffs, The United Transport Service Employees 
of America, and the individual plaintiffs, appellants, in the 
above entitled cause, designate the following to constitute 
the record on their appeal: 

1. Complaint, Exhibits 

2. Motion for Leave to Intervene 

3. Order allowing Brotherhood of Maintenance of way 
to intervene as party defendant (consent) 

4. Answer of National Mediation Board to Complaint 
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5. Answer of Defendant Intervenor Brotherhood of 
Maintenance of Way Employees: Depositions (2) C. L. 
Beals and D. W. Whitehurst—Clyde William Bates 

6. Findings against plaintiffs as they failed to prove 
their contention. 

7. Findings of Fact 

8. Conclusions of Law 

9. Judgment Dismissing Complaint 

10. Notice of Appeal by Plaintiffs 

11. Order allowing use of original transcript of testi¬ 
mony 

12. This Designation. 

COBB, HOWARD, AND HAYES 

By: JAMES A. COBB 
GEO. E. C. HAYES 
Attorneys for Plaintiffs 
613 F St. N. W. 

Service by copy of this Designation made upon counsel 
for Defendants this 8th day of April, 1943. 

JAMES A. COBB 

665 Endorsed: Filed May 10 1943 Charles E. Stew¬ 
art, Clerk. 

Order Allowing Use of Original Exhibits 

Upon application of the appellants plaintiffs herein, and 
the same being to the satisfaction of the Court, it is, by the 
Court, this 10th day of May, A. D. 1943, 

Ordered, that the exhibits offered in said cause and the 
original excerpts from the file of the National Mediation 
Board agreed upon by counsel representing all of the re¬ 
spective parties in interest be transmitted by the Clerk of 
this Court to the United States Court of Appeals for the 
District of Columbia, as a part of the record of this cause. 

F. DICKINSON LETTS 
Justice 
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We consent: 

ROBERT L. PIERCE 
MARTIN F. O’DONOGHUE 
Attorneys for Defendants. 

• ••••••••• 

666 Endorsed: Filed May 10, 1943 Charles E. Stew¬ 
art, Clerk. 

Additional Designation of Record 

The plaintiffs, the United Transport Service of America 
employees, and the individual plaintiffs appellants in the 
above-entitled cause, designate the following additional 
items to make up their record on appeal: 

1. Order allowing use of original exhibits. 

2. This Additional Designation. 

COBB, HOWARD, AND HAYES 
By GEORGE E. C. HAYES (Sgd) 

COBB, HOWARD & HAYES 
At to rneys-at-Law 
613 F Street, N. W. 

Service of copy of this additional designation made upon 
counsel for defendants and intervenors, this 10th day of 
May, A. D. 1943. 

ROBERT L. PIERCE 
MARTIN F. O’DONOGHUE 


n. 

EXCERPTS FROM TESTIMONY DESIGNATED. 

26 Willaxd F. Townsend, called as a witness for and 

27 on behalf of the Plaintiff, having been first duly 
sworn, was examined and testified as follows: 
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Q. How are you employed, or engaged? A. At the pres- 
1 ent time, I am the International President of the United 
i Transport Service Employees of America of the CIO. 


I 28 Q. Now, have you, at any time, yourself, been en¬ 
gaged as an employee in the Railroads’ A. My first 
job a Red Cap in the Old Cincinnati Union Station where 
I worked my way through school. I worked as a dining car 
employee on the Canadian National Railroad and Santa Fe 
i Railroad, Southern Railroad and several others. 

Prior to my organizing the Red Caps, I vras working as 
i Red Cap Captain for the Chicago and Northwestern Rail¬ 
road in Chicago in the Chicago Passenger Terminal, 
i In 19211 worked as a boiler maker’s helper for the Great 
i Northern Railroad at Cut Bank, Montana. 

Q. You have indicated, Mr. Townsend, that you entered 
your Transport Service and said “Of the CIO”. 

29 Will you tell us what that affiliation is and what 
your relationship is? A. I am a member of the Gen¬ 
eral Executive Board of the Congress of Industrial Organi¬ 
zations. 

Q. And the United Transport is an affiliate of the CIO? 
A. That is right. 


31 Mr. 0 ’Donoghue: I will stipulate with you, if you 
want to make that an exhibit, that that is our con- 

32 stitution. 

Mr. Hayes: All right. 


33 Mr. Hayes: I read from Article XIII, entitled 
“Membership”. 

“Any Maintenance of Way Employee or Railway Shop 
Laborer who is not commonly recognized as a railway offi¬ 
cial, who is sober, moral and otherwise of good character, 
i is eligible to membership in the Brotherhood of Mainte¬ 
nance of Way employees, rights of membership of the col- 
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ored Maintenance of Way Employees and Railway Shop 
laborers, in the United States shall be under the direct 
control of the System Division or System Federation. They 
shall be entitled to all the benefits and protection guaran¬ 
teed by the Constitution to its members, and shall be rep¬ 
resented in the Grand Lodge by delegates of their own 
choice selected from any white Lodge of the System Divi¬ 
sion or System Federation where employed. Nothing in 
this Section operates to prevent the colored employees from 
maintaining a separate lodge for social purposes and 
34 to receive official communications and information 
from the Grand Lodge and the System Division or 
the System Federation.’ ’ 

*#•••••••• 

41 Mr. Hayes: Mr. Donohue has just made an addi¬ 
tional suggestion which will probably obviate the 

necessity of going into each detail here and wull be sup¬ 
ported by the record which probably later will be offered 
more in detail, to your Honor, to the effect,—and Mr. 
O’Donoghue, I want you to listen here, if you please, be¬ 
cause there may be certain things that you won’t agree to, 
—and—at first there were authorization cards sent in by 
Mr. Townsend, on behalf of the United, in the amount of 
219 names and that subsequent to that the Mediation Board 
sent back those 219 cards with a notation that that did not 
represent a 51 percent of the organization, the personnel 
of the organization; and, I take it, you will also concede 
that that tender was withdrawn and that subsequently, 402 
cards of authorization were sent in. 

Mr. ODonoghue: I think it was 462. 

42 Mr. Hayes: I think it was 402. 

Mr. O’Donoghue: Let’s get it accurate. 

The Witness: 402. 

Mr. O’Donoghue: Now, if you will just put the dates 
in— 

Mr. Hayes: Well, I have a copy of a letter here, the 
original of which is in the file, and I take it it may be con- 
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ceded as being accurate, dated August 4, 1941, signed by 
i Mr. Townsend, the witness on the stand, and addressed to 
Mr. Cole, Secretary of the Mediation Board, “Under sep- 
I arate Cover we are sending 402 authorization cards”— 

• **••#*•*• 

i 43 Mr. Hayes: The additional thing I have in mind 
with respect to it is: that there is a copy of the 
statement which tends to indicate that the Maintenance of 
i Ways employees were some 700 in number and that we sub¬ 
mitted 402 cards. 

Is that conceded? 

Mr. O’Donoghue: Yes. 

#••••••••• 

44 Mr. Hayes: “Mr. Willard S. Townsend, Presi- 

i dent, United Transport Service Employees of Amer- 

; ica, 3451 Michigan Avenue, Chicago, Illinois. 

“Dear Mr. Townsend: 

“This will acknowledge your letter of August 4, 1941, 
vour file MWMC-110, transmitting application for investi- 
! gation of representation dispute among maintenance of 
way employees of the Florida East Coast Railway. Under 
separate cover we received 402 authorization cards to sup¬ 
port this application. 

“It was our general understanding that your labor union 
i was organized to represent red caps, and I believe that this 
is the first application we have had from you in which you 
seek to represent maintenance of way employees. 

“In order that the Board may know the extent of 

45 jurisdiction of your organization in the labor field, 
we are writing to ask that you kindly file with us 

at vour earliest convenience a copy of your by-laws and 
constitution. 

“The application referred to above will be called to the 
Board’s attention. 

“Very truly yours,”— 

i and it is signed by Robert F. Cole, Secretary. 

• ••••••••• 
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“Dear Mr. Cole: 

“Referring to your letter of August 8 and our application 
for representation in dispute among Maintenance of Ways 
employees on the Florida East Coast Railway, it appears 
that either you or I are somewhat hazy of the interpreta¬ 
tion of Section 2 (4th) of the Railway Labor Act. 

“Only recently we were certified to represent Train Por¬ 
ters employed on the Florida East Coast by your Board, 
at which time no question arose. The difficulties encount¬ 
ered by Negroes in the railroad industry are not new to you 
or your Board, therefore, when these men petition 
46 us for representation, we are prepared and will rep¬ 
resent them. So long as there is a flagrant denial 
of equal participation of Negroes employed in the railroad 
industry, we propose to exercise the legislative and judicial 
suffrage to which all Americans are entitled. 

“With this in mind, we insist that your Board treat with 
us as you do with any other bona fide labor organization. 
Copy of our constitution is enclosed. 

' “Very truly yours, 

“Willard S. Townsend, 
“International President.” 

#*•••••••• 

50 “Dear Sir; and Brothers: 

“Recently we received advice that an organization 
known as the ‘United Transport Service Employees’ of 
America”—that is the plaintiff organization—“was con¬ 
ducting an organizing campaign among the colored Main¬ 
tenance of Way Employees of the Florida East Coast, this 
so-called organization claiming CIO affiliation. 

51 “I made a personal trip over the North End of the 
Florida East Coast, and found that a lot of the 

Trackmen apparently, had joined this outfit. Some told 
me that they had paid initiation fees of $2 and were paying 
$1 per month dues, and that effective August 1st, the initia¬ 
tion fee would be $7. Any men who pays any money into 
this outfit is simply throwing that much money away. 
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“This outfit was first organized to represent the passen¬ 
ger station ‘Red Caps’. It has failed in this mission; the 
Red Caps are still unorganized, therefore, failing in its 
original mission, its leaders all Negro professors, lawyers 
and others who never worked a day on the railroad in their 
lives, looked for another field to keep themselves in spend¬ 
ing money, and started their campaign on the Florida East 
Coast. It has no standing in the Labor movement. I un¬ 
derstand it was just recently even outlawed by the 
C. I. 0.” 

I am asking your Honor to be mindful of the reason now 
why I had Mr. Townsend identify himself and his—rela¬ 
tionship and all that, so far as the CIO was concerned, and 
as far as the Red Caps were concerned, and who are organ¬ 
ized throughout the country. 

“Its leaders should be honest enough to tell these Track¬ 
men, whom they are trying to organize, that under the Rail¬ 
way Labor Act, all Railway workers are organized 
52 and agreements covering wages and working condi¬ 
tions secured on a strict ‘Class or Craft’ basis, mean¬ 
ing that all Maintenance of Way Employees, below the rank 
of Supervisor, both in the Track and Bridge and Building 
Departments are one Class or Craft for the purpose of 
making agreements. Trackmen cannot be divided from the 
Mechanics and Foremen and have two or more Labor Or¬ 
ganizations representing them. Under the Act they must 
be represented by one organization or not at all. 

“I was told that their so-called Regional Director, who 
is in charge of the Florida East Coast campaign, a Negro 
named Nebraska Jones, was telling these men that his or¬ 
ganization held contracts covering Trackmen on other Rail¬ 
roads. This is an untruth; they do not hold an agreement, 
covering Trackmen on any railroad. Our Brotherhood 
holds contracts for these Trackmen on all Railroads, except 
the Florida East Coast and the Santa Fe. I am also ad¬ 
vised that Nebraska Jones is telling these Trackmen on the 
Florida East Coast that they are now negotiating in Chi- 
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cago, with a committee representing the Railroads, and an 
increase of 30 cents per hour and a minimum wage of 70 
cents per hour; this is also untrue. Our brotherhood, with 
13 other National Railway Labor Unions are conducting 
such negotiations in Chicago. 

“Your Trackmen and Bridge and Building men 

53 should have nothing to do "with this outlaw outfit. 
Over 90 percent of these men, by signing certificates 

of authority, have authorized our Brotherhood to represent 
them, and we have spent several weeks in conference with 
the management at St. Augustine, revising our present 
agreement and including therein all Maintenance of Way 
Employees that we represent that are included in the pres¬ 
ent agreement. This will include all Trackmen and Bridge 
and Building employees, both white and colored and we 
are daily expecting a National Mediator to come to St. 
Augustine to help us in this matter as the Management has 
stated that they prefer the National Mediation Board dis¬ 
posing of the question of our representing Trackmen and 
Bridge and Building and Water Service employees.” 

The paragraph which I shall now read to vour Honor is 
underscored. 

“I hope that you will discuss this matter with your men 
and advise them as I am sure they look to you for advice. 
I am sure they want the Brotherhood of Maintenance of 
Way Employees to represent them, which is the only real 
labor union representing Maintenance of Way workers and 
is affiliated with the American Federation of Labor, holds 
contracts with over 97 per cent of the total railroad mileage 
in the United States, had spent the last 54 years in bettering 
the working conditions, securing wage increases, pre- 

54 venting wage reductions, securing the enactment of 
law to protect the rights of railway workers, such 

as the Railway Labor Act which gives them the right to 
organize, the Railroad Retirement Act, the Unemployment 
Insurance Act, the Fair Labor Standards Act, which raised 
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their rates of pay 6 cents per hour last March 1, and many 
other laws for their protection and benefit, 
i “Our brotherhood did all this and is now fighting for a 
30-cents an hour increase with a 70 cents per hour minimum 
i as well as vacation with pay each year; all this for 5 cents 
per day dues, while all Nebraska Jones, Professor Town¬ 
send and Lawyer Yancey are doing is collecting dues, as 
i before stated and making promises which can never be 
i fulfilled and, if I am correctly informed, telling lies. 

Fraternally yours, 

(signed “T. C. CARROLL, 
“vice-president.” 

*•••*•*•*• 

i 58 Mr. Hayes: If your Honor please, is this not a 
part of our substantive facts, to show that these peo- 
i pie were interfering with the proper conduct of this elec¬ 
tion, and using that propaganda— 
i The Court: It might be so if you should show that some- 
i body, because of this, was intimidated. 

Mr. Hayes: We cannot say— 

The Court: But you cannot ask me to guess. 

I Mr. Hayes: I cannot prove it all at one time, but I will 
sav to Your Honor that I expect to show, and will have wit¬ 
nesses here who will state that, as a result of this very thing, 
they received instructions from their foremen either to do 
this and that, or else they would lose their jobs, and some 
did. 

The Court: If you do that, I will let you take this up 
again. 

I do not see the relevancy of it now. 

Mr. Cobb: May I say this, if Your Honor please. 

These foremen are agents of these railroads. These rail- 
i roads are the carriers, and the law particularly says that 
they shall not in any way interfere with the election, they 
I shall not try to influence, try to intimidate at the elections 
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and so forth, and there are innumerable cases where elec¬ 
tions have been set aside on that account. 

59 Every one of these foremen were employed by the 
Carriers, by the railroad companies, every one of 
whom Mr. O’Donoghue says, was a member of the Brother¬ 
hood. 

Mr. O’Donoghue: The section foremen, yes. 

Mr. Cobb: The section foremen, yes, and the foremen 
are agents of the railroad company. There is an under¬ 
standing between these two, what the carrier, through the 
foremen and the brotherhood is operating with its own 
members who are agents, right in derogation of the Act. 

The Court: All I ask is for Mr. Hayes to put that evi¬ 
dence in front of the Court. 

Mr. Hayes: The only reason for adopting this policy 
is that I have the witness on the stand now, and I have 
always understood— 

The Court: You can put him on tomorrow or any other 
time, it is necessary. 

Mr. Hayes: I take it that that is correct, sir; but I also 
understood if we said to your Honor that we would connect 
this up and would expect to show how, in that connection, 
that it would obviate the necessity of that sort of thing. 

The Court: I would prefer to have it that way. You can 
recall him any time it is necessary. 

Mr. Hayes: All right, sir. 

• ••••••••• 

61 “Dear Mr. Townsend: 

“This is in acknowledgment of your letter of September 
16, 1941, inclosing copies of communication from M. T. C. 
Carroll, vice-president, brotherhood of Maintenance of Way 
Employees, addressed to foremen employed by the Florida 
East Coast Railroad and communications from yourself ad¬ 
dressed to Mr. C. L. Beals, General Superintendent, Flor¬ 
ida East Coast Railway Company. 
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“Copies of these letters will be mailed to our Mediator 
who is now- investigating Case R-774 involving representa¬ 
tion dispute among Maintenance of Way Employees of the 
Florida Coast Railroad.” 

»••••••••• 

64 “My dear Mr. Beals: 

“On yesterday I received a long-distance call from 
my Chicago office winch gives me some concern. I w’as in¬ 
formed that the Florida East Coast Management is some¬ 
what disturbed relative to the activities now being carried 
on by our Organization. From this I understand that many 
of your Section Foremen who, incidentally, are members 
of the Maintenance of Way Employees Brotherhood, have 
unleashed a reign of terror among those employees who 
have exercised their prerogatives regarding labor organi¬ 
zation. 

“I am sure you understand it is not the policy of our 
Organization to create unnecessary problems for the Flor¬ 
ida East Coast Railroad Management, but rather a move¬ 
ment to secure the Negro employees against the exploita¬ 
tion of the railroad unions who, in the past, have subjected 
this class of workman to most unfair practices. It is quite 
apparent from the threats coming from the various Section 
Foremen, that they are unwilling for these men to have 
democratic representation. 

“In writing you this letter, I do so to allay any question 
which might arise regarding our Program in organ• 

65 izing the employees of the Florida East Coast. 

“I had expected to come to St. Augustine, and 
tried several times during the day to reach you by long¬ 
distance telephone. Failing to do so, I am rushing this 
message to you. 

“While I do not expect you to contravene the established 
law which regulates employees’ organization, I do respect- 
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fully urge that subordinate officials (Section Foremen) be 
restrained in their unfair practices. 

“With sincere and best wishes, I am, 

“Very truly yours, 

“Willard S. Townsend/* 

• *•••••••• 

“Dear Sir: 

“Subsequent to my letter as of Friday, September 12—” 
that is the one which I just read—“the attached circular 
bulletin was mailed to this office. As I pointed out to you 
in this letter, the foremen employed by the Florida East 
Coast Railroad have the right to hire and discharge and 
therefore are the authorized representatives of the 

66 carrier. 

“The attached bulletin issued by T. C. Carroll, 
Vice President of the Brotherhood of Maintenance of Way 
Employees, indicates the extent to which he has gone in 
advising your foremen to influence the Maintenance of Way 
employees against their personal prerogatives. I wish you 
to note that this circular is addressed to all foremen of the 
Florida East Coast. On page 2 we have underscored that 
paragraph which sets forth his advice to these foremen. 

“It is this type of thing which is not only unlawful but 
will create fear and terror in the minds of your employees. 
I again respectfully urge that you advise against such 
methods. 

“Very truly yours, 

“Willard S. Townsend, 

** International President . 91 

• ••••••••• 

“Mr. Willard S. Townsend, 

“International President, 

“United Transport Service Employees of America, 

3451 Michigan Avenue, Chicago, Illinois. 

67 “Dear Mr. Townsend: 

“Acknowledgment is made of the receipt of your 
letter of September 12, written at Cincinnati, in which you 
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state a long-distance call from your Chicago office had 
given you some concern by reason of the fact you were in¬ 
formed the Management of the Florida East Coast is some¬ 
what disturbed by organizational activities now being car¬ 
ried on by your representatives and you understand that 
many of our Section Foremen have ‘ * * * unleashed a reign 
of terror among those employees who have exercised their 
prerogatives regarding labor organization’. 

“The management of this Railway has no interest what¬ 
ever in the decisions made by individual employees to join 
or not join a labor organization nor has it any interest in 
the selection made by a craft or class of employees or a 
representative. It is vitally concerned, however, with the 
state of agitation and unrest that has been created among 
employees in the Maintenance of Way Department in the 
membership campaign that is now in progress by two rival 
organizations. 

“Notwithstanding all that is known about certain preju¬ 
dices which exist in the southeastern territory, your organi¬ 
zation has issued printed circulars, newspaper articles and 
handbills, placing this representation question on a basis 
that has incited racial hatred. I have seen the circulars 
of which I speak. Announcements are made that a 

68 contract is going to be written • • * under which the 
white foreman will work and like it.” 

69 “Track laborers are being urged to “fight” for 
their rights. Epithets such as ‘two-bit’, “Hitlers’. 

‘Stooges’ ‘outlaw, gang,’ et cetera, are being applied to 
the white foremen and references are being made to Negro 
‘Goon Squads’ to carry out certain purposes. I know of 
no program more conducive to arousing racial hatred and 
causing serious consequences than that which is now being 
followed by your organization, particularly in this locality. 

“The campaign has for its announced objective, the rep¬ 
resentation of all Maintenance of Way Employees, includ¬ 
ing white foremen and white skilled workers by voting all 
of the groups of employees in the Maintenance of Way 
Department as one class. 
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“Naturally the section foremen individually, and the 
Brotherhood of Maintenance of Way Employees, which 
now represent the foremen and white skilled workers, re¬ 
sent and are resisting any such purported representation 
which would be without parallel in the United States and 
that condition is causing me grave concern, because I am 
apprehensive that serious trouble will develop. 

“If the two rival organizations could agree upon juris¬ 
dictional lines, and have a representation vote conducted 
which would group the white foremen and skilled workers 
into one classification and the laborers or unskilled 
70 workers into another, the situation, to my mind, 
would be greatly improved and the possibility of 
serious consequences would largely disappear. 

“I think it should be recognized that a peculiar situation 
exists on the Florida East Coast Railway, that certain con¬ 
ditions are found in this territory which are not present 
elsewhere, and, therefore, special consideration should be 
given to solving this representation question in a manner 
tliat will take cognizance of these peculiar conditions. The 
interests of vour organization certainly will not be ad¬ 
vanced by becoming involved in a dispute that may bring 
to a head far-reaching and dangerous complications. 

“I am writing you quite frankly on the subject because 
the interests of the railway are in jeopardy and the morale 
of our employees is being deeply affected. It is also possi¬ 
ble that you are not intimately acquainted with what is 
going on. 

“Very truly yours, C. L. Beals, general superintendent.’* 

*••••••••• 

75 By Mr. O’Donoghue: 

Q. You sent Nebraska Jones as your official representa¬ 
tive down into Florida, did you not, for this election? A. 
We sent Nebraska Jones into Florida to take charge of our 
office at Miami, Florida. 

Q. He was designated as regional director, was he not? 
A. That is true. 
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Q. He had charge, for your International Organization 
of this campaign on the Florida East Coast Railroad for an 
election of a bargaining representative, didn’t he! A. Un¬ 
der my direction. * 


76 Q. (Interposing) What limitations did yon place 
npon his representation of your organization in Flor¬ 
ida? A. When he met with Mediator Noonan to decide what 
the rules would be I instructed him just what to do and not 

to sign it until he had gotten my instructions. 

77 Q. I take your testimony, then, to be, Mr. Town¬ 
send, before Nebraska Jones should sign any papers 

for the National Mediation Board in this election that was 
held, he was first to get your, instructions? A. That isn’t 
what you heard me say. I said that when they were setting 
up the rules by which this was to be governed— 

Q. (Interposing) Yes. A. (Continuing) —that he would 
first get our permission to sign, which he did. 

Q. And you gave him explicit authority to sign the vari¬ 
ous papers that were signed in this election? A. The paper 
that I speak of, I gave him authority to sign. 

Q. What paper did Nebraska Jones call you about before 
he signed it? Do you recall? A. Certainly. 

Q. All right. Tell us what it was. A. It was the paper 
that was how the election would be conducted. 

Q. The eligibility list? A. Yes. 

Q. Yes. And your considerate testimony is that you 
gave Nebraska Jones express authority to sign the 

78 eligibility list? A. That is right. 

**•••**•*• 

Solomon Kendrick a witness called on behalf of the plain¬ 
tiff, being first duly sworn, was examined and testified as 
follows: 

• ••••••••• 

79 Q. Directing your attention to September of 1941 
or the early part of September 1941, where were you 

at that time employed? A. The Florida East Coast. 
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Q. And what w^as the nature of your employment! A. 
Track laborer. 

Q. Track laborer! A. Yes. 

Q. How long had you been an employee of that Florida 
East Coast Railroad! A. I started in 1922, the 12th of 
July. 

Q. The 12th of July. And you were constantly employed 
from that time until when in 1941! A. Until the 24th day 
of September 1941. 

Q. A period of something over 19 years, is that right? 
A. Yes. 

Q. During the time of that employment, sir, were you at 
any time in difficulties, as far as the authorities were con¬ 
cerned or as far as your foreman or your employer was 
concerned? A. Never have, never stayed off the job a' 
month in the whole 19 years. Never had no kind of com¬ 
plaint either. 

Q. Did there come a time when you associated 
80 yourself with the plaintiff organization, the United 
Transport Service Employees of America? A. I 
didn’t quite understand. 

Q. Did there come a time when you joined the plaintiff 
organization, the United Transport Service Employees of 
America? A. Yes, sir. 

Q. When was that, sir, approximately? A. It was in 
1941. If I remember correctly it was in the month of June 
or July, something like that. 

Q. Did you at any time have any conversation or was 
anything else said to you by anyone of your employers with 
respect to your joining that organization? A. Yes, sir. 

Q. Will you tell us by whom that was, and what was said, 
sir? A. My foreman, Mr. W. M. Parker, along about some¬ 
time in August, I cant remember the date that was, but in 
August, he first mentioned it to all of us. 

The gang was working nine men and he had some cards 
he brought out on the road and he asked us to sign those 
cards where the Brotherhood could represent us and he first 


called my name. He called me “Sol”. He said, “Sol, I 
want you all to sign these cards”, so I said, “Mr. Parker, 
I am only one man and I can only speak for myself.” 

81 I said, “I don’t care to sign one” and he said, “Why, 
do you belong to that nigger organization?” 

I told him, “Yes, sir”, so he didn’t say any more to me. 

He asked every man then, one by one, to sign a card, so 
all of them refused to sign a card and we had one man in 
the gang, he didn’t belong to the United Transport, and 
he tried to get him to sign one and he refused to sign it, 
so he told him, he said, “Well, Charlie, you don’t belong 
to it, you can sign one of these.” 

Charlie said, “No, sir, Mr. Parker, I don’t care to sign.” 

Well, he didn’t mention anything else about the Brother¬ 
hood then for about a week or so and then he come to me 
and he said, “Well, Sol”, he said, “You boys know they are 
going to have an election here shortly and they are going 
to have a voting and Mr. Beals said that he ain’t going to 
have but one man”. 

Q. Who is he? A. General superintendent of Florida 
East Coast. He said he was going to have one man and if 
this nigger Townsend was in he was going to have him and 
if the Brotherhood wins he is going to have him. 

Now, he said, “The thing for you boys to do,—we are all 
working here and if you boys come and join over with us, 
leave that nigger outfit, we look out for you and see 

82 that you are treated fair and get a little more for 
your work” and all like that. 

I told him, I say, “No, Mr. Parker, I have been here for 
some years, about eighteen years”, at that time and a little 
longer than that it might be, but approximately eighteen, 
and I said, “The Brotherhood have never did anything for 
us since we have been here and I said, “To my knowing 
here in ’32, along in the Thirties, before ’40 come in, 
1940—” I don’t remember exactly the year, I said, “They 
tried to organize us.” 
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I said, “To my knowing tlie Brotherhood taken up some¬ 
where over $1,000 on a strike.” 

Of course, I never joined it, but fellows -working in the 
gang with me and all down the road did join, paying $7.50 
for a joining fee. 

I said, “Approximately, they have taken up over $1,000 
and they have never did anything for us.” I said, “They 
come to the fellows whenever they get ready, nobody to go 
up and ask for nothing for us and I don’t care to join.” 

It went along for two or three days and he still men¬ 
tioned it to me, about changing my mind and for me to 
come over. Finally in the evening when we would get off 
the job he would come over to the house where I stayed 
and then would try to get me to join over before the election. 

They mentioned to me about going to the Coast 
83 Road. Finally, he come to my house once and asked 
me how about going over the road and encourage the 
boys to vote for the Brotherhood, before the voting come 
off. 

I told him I couldn’t go. He wanted to know my reason 
then and I put up some excuse at the time to try to stay out 
of it, you know. I didn’t feel like they had did what they 
ought to have did for me in eighteen or nineteen years. 

Well, I didn’t feel like they were going to do nothing then, 
so I told him then, “No, Mr. Parker, I can’t go over because 
I owe a hospital bill and you know how they take it out 
every month and if I go out on the road, this being the first 
half in the month, then when payday come I won’t have 
enough time in for them to take my bill out.” 

He said, “Well, I will take care of that, I will tend to 
all that.” 

Well, that wasn’t no excuse for him to keep him from 
going. 

The next time he spoke to me, I put up another excuse. 
I told him that I was—I say, “You know I told you I be¬ 
longed to the United Transport Service”, and I say, “I 


am secretary and treasurer of it and I am under bond for 
holding that office and that would keep me from going.” 

He said, 4 ‘Well, when you-all going to have a meeting?” 
I told him, “Sunday.” 

He said, “You-all go out there and have them check up 
on the books and everything and all you got that be- 

84 longs to them, turn it over to them and that will be 
all there is to it and get ready to go over the road 

with one of the men. When he come down he is going to 
have another colored fellow with him.” 

He said, “you go over the road and if you don’t have 
anything to say”, he said, “it will be a lot of encourage¬ 
ment for the boys for you to be along”, he said, “You hav¬ 
ing so much service on the road as you got.” 

85 I told him then, I said, “Well, Mr. Parker, I don’t 
think that will do no good.” Mr. Ralph was with 

him. I said I don’t believe it would do any good for me 
to go over the road and I believe you would be losing money 
to pay my expense and time off to go up and down the road 
to get the boys to join.” 

Q. Did he make an offer to pay you for vour time and ex¬ 
pense to go? A. Yes. 

He told me that I would make more if I would take his 
offer than I would to work on the job. 

He offered me $3.50 a day. 

Q. What were you making at that time? A. I was mak¬ 
ing $2.88 and my expenses while being up and down the 
road, but I refused to take it. 

So the last night he came to my house, I and my wife 
was sitting on the porch, the moon was shining bright and 
up came the paint gang foreman. She thought they might 
be coming to do something to me. They called me out from 
the house. 

Mr. O’Donoghue: I move that that be stricken. 

Mr. Hayes: That should go out, what she thought. 


By Mr. Hayes: 

! Q. Go ahead with the conversation had between you and 
the foreman at that time. A. He called me out and 

86 he asked me, he said, “Well, we want you to start 
out over the road” and I said, “Mr. Parker, I can’t 

go”, just like that. 

So the paint gang foreman, he said, “Parker, has you 
got an automobile?” 

And he said, “Yes”, and he said, “Well, come on, move 
me to the cars, the camp cars.” 

He said, “I got a Nigger there I think I can send” and 
he said, “No, I want Sol”. 

I turned away from him and I said, “Mr. Parker, I just 
can’t go and I aint’ going” and I walked on back to the 
house. 

1 Q. Do you know what day that was, what day of the 
month? A. That was the month of September, but I can’t 
remember the day. 

Q. Do you know what date it was with respect to when 
you all was supposed to vote in this election? A. Yes, I 
know the date I voted. 

Q. What day was it with respect to that? How long 
ahead was it, was this conversation had? A. I reckon that 
must have been about a week? 

Q. What happened after that? What was the next thing 
that happened, as far as you and the foreman were con¬ 
cerned? A. After I told him I was not going? 

87 Q. Yes. A. Well, the next day we were on the 
road and everything and he says, “Boys”, he said, 

^ just like this and he was speaking to all of us, “Now, I told 
you what Mr. Beals said about he wasn’t going to have but 
6ne man and he said if you boys don’t come on and go and 
join the Brotherhood, our Union, they ain’t going to have 
any jobs. I don’t have to run you off about the unions, I can 
say you done anything, bring up any kind of excuse and 
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» ! fire you for that and they are going to take my word before 
they do yours.” (50-51) 

■ He said, ‘‘Of course, the union might put you back to 
1 work, but they will send you somewhere probably you won’t 

* want to be.” 

He told about this foreman of the other brotherhood and 
he said, “He will find an excuse and there still won’t be 

* any job.” 

[ 1 He said “Nobody can work a man if he don’t want to 
work a man.” 

Q. After that, what happened with respect to your job? 

* A. After that he did not have much more to say, so the 

» 1 evening of the 24th,—the morning of the 24th, we all worked 

on just like we had been, and never had no complaint or 
nothing, so the evening of the 24th, we all come in, turned 
the car off the track, rolled it in the car house and picked 
up a bucket to go to the house, a dinner bucket, and he was 
just standing in the door of the car and he said, 
88 “You boys wait a minute”. 

He said that some of them were dissatisfied. He 

r pulled out his time book and he said, “Sol and James, Wil- 

* liam. ’ ’ I can’t think of them boys ’ names. 

Q. How many were there ? A. Five with me. 

v Q. And 9 men on the gang? A. Yes. 

► Q. And he discharged 5 on that day? A. Yes. 

Q. He discharged you? A. Yes. He called us back into 
the tool lot and he said, “Here is something I want you to 
sign”, to sign for our time. 

•t I said, “What is that for, Mr. Parker?” 

I He said, “lam dissatisfied with you.” 

I said, “No, sir; I won’t sign.” 

He asked the other boys one by one, to sign and the two 

* of them signed and three of us did not. 

^ Q. Did he at that time pay them off and did you at that 
time lose your job? A. Yes, sir. I ain’t worked on the 
East Coast since. 
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Q. Had he prior to the time of calling you for this dis¬ 
charge ever made any complaint to you about your 

89 work at all? A. Not a bit. 

Q. Was there ever any indication you had been un¬ 
satisfactory in any way? A. No, sir; I never have. 

1 Q. This date that you were discharged, what date was 
that, sir? A. 24th of September. I worked that day. I 
left after I made my day’s work. 

Q. You worked on the 24th? 

When was this election in the territory you were ? A. It 
was held on the next morning, the morning of the 25th. 

Q. The election was on the 25th and you were discharged 
on the 24th? A. Yes, the evening of the 24th. 

Q. Did you appear at that election? 

! Did you see the election conducted? A. Yes, sir; I see’d 
it. 

■ Q. Was Mr. Parker at that election? A. Yes. 

Q. Will you tell us anything, sir, with respect to the man¬ 
ner in which Mr. Parker came to that election? A. Mr. 
Parker came to the election with a gun in his pocket. 

Mr. 0 ’Donoghue: I didn’t hear you. 

90 Mr. Hayes: He said he came to the election with 
a gun in his pocket. 

The Witness: Yes. 

By Mr. Hayes: 

Q. Did you stay there through that election? A. Yes. 

Q. Were you allowed to vote? A. Yes. 

Q. And what did they do with your vote? A. The Media¬ 
tor put it in his pocket. 

Q. You, at that time, had been discharged on the night 
previous? A. Yes. 

Q. The Mediator was Mr. Noonan, is that right? A. Yes, 
that is what they told me his name was. 

That was the first time I ever seed him. 
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Q. After Mr. Parker appeared at this scene of the elec¬ 
tion, did you see where he went after the election was over? 
A. Yes. 

Q. "What did he do, sir? A. Well, he went to his house, 
where he stayed. I was right outside the door. 

Q. What did he do with respect to the gun, to which you 
made reference? A. Put it up and he came on back 

91 and took his foreman and went away. 

Q. In other words, having gone to the election with 
a gun, he put it up and went back to work with the foreman 
left on the gang? A. That is right. 

Q. Did you see any other foreman at this voting booth ? 
A. Yes. 

Q. How many? A. 3 with Mr. Parker, including Mr. 
Parker there was 3 foremen. 

Q. Who were they? A. One, Mr. Skinner, Hilliard and 
the assistant foreman. 

Q. Mr. Skinner, Mr. Hilliard and— A. And Mr. Ralph, 
he wasn’t a real foreman, assistant foreman, or relief 
foreman. 

Q. So there were three foremen and one assistant fore¬ 
man? A. Yes. 

Q. Did they stand there as the men voted? A. Yes. 

We all went up there in a crowd. They were all there. 

Q. How close were they to this ballot box where the 
balloting took place, or the tool room, where the 

92 balloting took place? A. Well, it seemed to me about 
the distance—the distance was from me to you. 

Q. Did you hear Mr. Skinner or Mr. Parker say any¬ 
thing as to what would happen to the men if they voted for 
the United? A. I heard Mr. Parker. He told us more 
than one time what would happen. 

Q. What did he say would happen ? A. He said we would 
have no jobs. 

Q. Did you notice anything that happened that was pe¬ 
culiar as far as the ballot box was concerned? A. Well, I 
seen it open. 
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I seen that the ballot box was open, looking over the 
votes. 

1 Q. Who did you see with the ballot box open, looking 
through the votes? A. Mr. Noonan, the man they told me 
was Mr. Noonan. That was the first time I seen him. They 
said that was his name. 

He was the man who opened the ballot box and was look¬ 
ing through the votes. 

' Q. Did you, subsequently, Mr. Kendrick, address a com¬ 
munication to a Mr. Arnold, Mr. Thurman Arnold? A. Yes. 

Mr. Dumbauld: May I ask the purpose of this line of 
inquiry? 

93 Mr. Hayes: Because of the fact that you gentle¬ 
men have indicated that you expected to offer some¬ 
thing tending to show that this matter had been referred 
to the Department of Justice and that there were certain 
reports and all that came to you as a result of that refer¬ 
ence. Now, if that be true, I want to show also on the part 
of this individual, that he also made an application to the 
Department of Justice as to his rights in respect to it. 

Mr. Pierce: I do not think we object to that. Do you 
have the letter there? 

Mr. Hayes: Yes, sir. 

1 Mr. Cobb: And Mr. Arnold’s answer? 

Mr. Hayes: If your Honor please, this is a communica¬ 
tion addressed to Mr. Solomon Kendricks, who is the gentle¬ 
man here, 550 WTiite Hall Street, Daytona Beach Florida, 
dated May 14,1942. 

“This letter will acknowledge receipt of your letter of 
April 21,1942 in connection with your discharge as a track 
laborer on the Florida East Coast Railway Company. 

“Examination of our files discloses that three of the four 
men whom you state were fired on the same day and under 
the same circumstances that you were fired, are joint plain¬ 
tiffs with the United Transport Service Employees in an 
action filed in the United States District Court for the Dis- 
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trict of Columbia against the National Mediation Board. 
This action seeks to set aside the Board’s certifica- 

94 tion in the Florida East Coast Railway dispute, and 
the complaint alleges in substance the facts recited 

in your letter which have been the subject matter of an in¬ 
vestigation by us. Under the circumstances, we consider 
it appropriate to withhold any action on your complaint, 
pending the outcome of the suit mentioned above. 

“Very truly yours, Thurman Arnold, Assistant Attorney 
General.” 

I have another communication here addressed from Mr. 
Arnold to another member of the organization, but I sup¬ 
pose it would be more appropriate to offer it through one 
of the members of the organization in their official capacity 
as part of their files. 

I tender the witness. 

Cross Examination: 

By Mr. Pierce: 

Q. Mr. Kendrick, where were you working when you 
were discharged? A. New Smyrna Beach. 

Q. Was the balloting done there at New Smyrna Beach, 
too ? A. When X was fired. 

Q. Did you vote at the same place, New Smyrna Beach ? 
A. Yes, I voted at the same place. 

95 Q. And the balloting was done there in one of these 
tool houses, is that right, then? A. Yes, tool house. 

Q. It had one door in it? A. Yes, one door. 

Q. It was just a place where you put a little hand car, is 
that correct ? A. Hand car and tools, what you work with, 
motor car. 

Q. The mediator had the ballot box out in front, didn’t 
he? A. Yes. 

Q. And you went inside, that is the people who voted 
there went inside and voted inside and then came out and 


put their ballot in the box? A. I did not put mine in the 
box. 

Q. I mean that is what they did? A. Yes, the rest of 
them, some of them did; all of them that was not fired, they 
put their ballots in the box, see ? 

All of them that was fired, why, we put them in his 
pockets. 

96 Q. And the person standing outside, standing some 
distance from the building couldn’t possibly see how 

anyone marked his ballot, could he? A. No, sir, you couldn’t 
see a man marking his ballot. 

Q. You couldn’t? A. No. 

Q. You were permitted to vote, weren’t you? A. Yes, I 
was permitted to vote. 

Q. You say the Mediator put your ballot in his pocket? 
A. Yes. 

Q. He had put it in an envelope previously, hadn’t he? 
A. No, sir, I put it in an envelope. 

Q. You put it in an envelope? A. Yes. 

Q. Was it a mail ballot that he gave you? A. You say, 
“was it a mail ballot?” 

Q. It had an envelope with your address on it, didn’t it? 
A. No, sir, it was an envelope just like all the rest of them. 

Q. Well the people who were casting their ballots in the 
ballot didn’t have an envelope, did they? A. Yes, sir. 

Q. You mean, they put their ballot in the box with an 
envelope? A. You are talking about the men who 

97 put them in the box? 

Q. The men who voted there and put their ballots 
in the box. A. Oh, no, they didn’t have any. 

Q. They just put their ballot in the box? A. He told them 
to fold it up and put it in the box. 

Q. Instead of doing that, you put yours in an envelope? 
A. Yes, sir, and he told me to put it in an envelope and give 
it to him when I come out of the toolhouse. 


Q. This was in a small envelope? A. It was. It was an 
ordinary envelope, just like you write a letter, you put 
the letter in the envelope. 

• ••••••••• 

100 Q. What inquiries did you make of him with re¬ 
spect to your discharge, if at all? A. I went to his 

office and asked him what was I discharged for, what w’as I 
fired for. He told me, he said, “Well, Sol, I don’t know 
exactly now, I have sent in the discharge slip to Mr. Morgan 
and I just can’t exactly remember”, but he said, “I believe 
it was dissatisfactory service.” 

I said, “Well, what was it, was it my work, what is you 
dissatisfied with?” 

He said, “No, there wasn’t anything w’rong with your 
work, you have given satisfaction in your work, but there 
are other things that a man can be dissatisfied with, too”, 
and he said, “I wouldn’t care to go into details about it.” 

Q. Did you go to anyone else after the time you had that 
conversation with Mr. Altman? A. Yes, sir. 

Q. Whom did you go to? A. I went to Mr. Morgan’s 
office the same day. 

Q. WTiat is his relationship? A. He wasn’t in but the 
chief clerk talked to me about it. 

Q. What is Mr. Morgan’s relationship with it? A. Engi¬ 
neer maintenance. 

Q. You had a conversation with the chief engineer there ? 
A. Yes. 

101 Q. What, if anything, was said about your dis¬ 
charge with that individual? A. He asked me what 

I was discharged about and I told him, I said, “I don’t 
know, that is what I am trying to do now, to get the satis¬ 
faction, what it was.” 

Mr. Altman told me it wasn’t dissatisfaction with my 
work. He said that he was perfectly satisfied with my work 
when he talked to me. He said, “I will tell you what I will 
do, Sol, I will call up the road master office and talk to Mr. 
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Lucas” and he said, “Tomorrow morning about nine 
o’clock you go to his office. I am going to telephone him 
the whole investigation with you, boy, and he will give you 
satisfaction about it.” 

Q. Did you go to the road master? A. Yes, sir. 

Q. And what, if anything, did he say? A. Well, he told 
me, he say he was to see Mr. Parker and also Mr. Skinner. 
The road master told me that he would see Mr. Parker and 
also Mr. Skinner and he would have a talk with them. 

Q. Now, Mr. Parker and Mr. Skinner, they are the two 
foremen? A. They are section foremen. 

|Q. All right, sir. A. Then Mr. Altman, the supervisor, 
would advise with them. 

Q. Did you see them again? A. Who—Mr. Altman? 

Q. Did you see the road master again? A. No, sir, 
102 I didn’t go to him no more. Then I went to the super¬ 
intendent’s office, Mr. Garris. I happened to meet 
him in the street one dav. 

m 

Q. Did the road master tell you anything about the fore¬ 
man on the job as to their relationship? A. Did the road 
master do which? 

|Q. Tell you anything about the foreman or what you 
would have to do as far as the foremen were concerned or 
what their attitude was? A. He told me, I asked him about 
what I was discharged for, fired for, and he say, “All I 
know was on the discharge, was wrote in ‘dissatisfaction’, 
I didn’t do what he told me to do.” 

Q. And who was it that told you that? A. The road 
master told me that, he said that that was what was on the 
discharge slip. He said that is all they had told him. 

Q. That you didn’t do what they told you? A. Yes. 

Q. Did you have a talk with Mr. Garris? A. Yes. 

Q. What was Mr. Garris’ position? A. Well, Mr. Garris 
told me— 

Q. What is his position, first? A. He is superintendent. 

Q. What did he tell you? A. He said, “Well, boy, I mean 


59 


to treat all of you all right, I don’t know what you were all 
fired about, only what I seen wrote in.” He said, 

103 “I remember seeing a letter wrote in about it that 
you failed to do what the foreman said.” 

I told him, I said, “Mr. Garris, you been knowing me a 
long time, ever since I have been here”, because I used to 
take him over the road, you know. I said, “You haven’t 
known me to give dissatisfaction in my work”, and he said, 
“No, Sol, not that I known. I never known you to be dis¬ 
satisfactory in no way.” He said, “But this was what Mr. 
Parker said.” Now, he said, “I will tell you what I am 
going to do, I want to see you tomorrow.” 

Q. Before you get to that, you say that Mr. Garris told 
you that the only thing that the record showed was that 
you didn’t do what the foreman had told you to do? A. 
Yes. 

Q. Did you make any answer to that statement? A. Yes, 
sir, I asked him then, I said, “What did he tell me to do?” 

He said, he don’t know. I said, “I done everything in 
the line of work that he told me to do and there isn’t but 
one thing that I know that I didn’t do”. 

He said, “What was that?” 

I said, “That was to tell him I would vote for the Broth¬ 
erhood.” I said, “I didn’t do that.” 

Q. What was his answer to that? A. He said, 

104 “Well, boy—” that was on a Wednesday in his of¬ 
fice—he said, “Give me until Saturday morning, I 

am going to see Mr. Lucas, also Mr. Altman and have a 
talk with them”, and he said, “Saturday morning you go 
to Mr. Altman’s office and what arrangement that they 
make Mr. Altman will tell us.” 

So Saturday I and another fellow, Charlie Johnson, a 
boy that was fired along with me, we went to Mr. Altman’s 
office and told him that Mr. Garris told us to come to his 
office then, that he would give us satisfaction about going 
back to work or not going back to work, so Mr. Altman, he 
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kind of smiled, he said, “Well, boys, I am sorry the thing 
happened like it did, but to put you boys back to work now, 
it would just cost the foreman his job. I would rather not 
have him lose his job”, and he said, “I am not going to do 
it. I am not going to make a man work if he don’t want to 
work.” 

Then Charlie Johnson asked, he said, “Mr. Altman, if we 
can’t work with Mr. Parker, how about we getting another 
job?” And he said, “No, I wouldn’t do that, it would cost 
another foreman his work.” 

Q. Did you have any conversation with your foreman, 
Mr. Parker, about his belonging to the Brotherhood of the 
Maintenance of Way! A. Oh, yes. The first time he men¬ 
tioned to me about signing one of them cards for the 
105 Brotherhood to represent us, he explained then, he 
said, “Well, I ain’t a paid-up member.” I knew Mr. 
Parker and he said, “But I aim to pay my $7.50 before this 
election in order to keep a nigger from representing me.” 
He said, “I ain’t never going to have a nigger represent me 
because I ain’t got no money,” but he said, “I got prop¬ 
erty in Alabama and I can go back there to make enough to 
eat on, to live on.” 

Q. Was there any requirement made of you with respect 
to the purchase of food? A. How we get food? 

Q. Yes, where did you have to purchase it? A. Oh, we 
got food from Jacob Commissary. 

Q. Jacob Commissary? A. Yes. 

Q. That is the name of the man who ran the commissary? 
A. Yes, sir, that is the name, Jacob Commissary. 

Q. Was there any requirement with respect to that? A. 
Oh, yes, we had to trade out there. 

Q. What was true with respect to his prices as against 
other prices? A. Some things was twice as high as it was 
in town, you know. 

Q. Did the foreman participate in any way in this re¬ 
quirement of your all buying at this commissary? A. Oh, 
yes. 
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106 Q. What was that arrangement, if you know. A. 
Well, a lot of foremen on the road, not all of them, 

but lots of them, would come tell us to trade, you know. If 
we didn’t trade, why, we wouldn’t work. 

Q. Did the foreman get anything as a result of that sit¬ 
uation ? A. He got ten per cent on the dollar. 

• •••••*••• 
Cross-examination 

By Mr. Pierce (for the defendant Mediation 
Board): 

Q. Mr. Kendrick, when we closed yesterday, you said you 
cast your ballot in an ordinary type of envelope. A. Sir? 

Q. When we closed yesterday, you were telling me how 
you voted there at New Smyrna. A. Yes. 

Q. You put your ballot in an ordinary-sized envelope, is 
that right? A. Yes. 

Q. Would you be able to say that is the envelope you 
put your ballot in, marked “A”? A. I couldn’t say that is 
the envelope, not the same. 

Q. This type of envelope. This, of course, is not the 
envelope, but was it one like' this? A. Yes, sir, it was 

107 about that size of envelope I put my vote in. 

Mr. Pierce: I will offer these later, your Honor. 

By Mr. Pierce: 

Q. After you put your ballot in the envelope, didn’t you 
put it in a larger envelope, such as this? A. No, sir, I 
didn’t. 

Q. You didn’t? A. No, sir. 

Q. Did you give it to the Mediator? A. Yes, sir. 

Q. Didn’t he put it in an envelope like this? A. He put 
it in his pocket. He might have afterwards, I don’t know. 

Q. You didn’t see him put it in the ballot box after he 
had put it in his pocket? A. No, sir. 

Q. Did you fill out your ballot in the toolhouse before you 
put it in the envelope? A. Yes, sir. 
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Q. The same as the other men? A. I don’t know what 
the other men did with theirs, but I know what I did with 
mine. 

Q. You filled out your ballot in the toolhouse? A. Yes, 
sir. 

108 Q. I believe you said yesterday that the Mediator 
did not allow any of the foremen or any of the Rail¬ 
road employees inside of this tool house, except such as 
those that were voting, is that right ? A. Except them that 
was voting. 

Q. I believe you said no one could possibly see how any¬ 
one voted from outside? A. Well, I don’t know whether 
they could see or not. The door was open. I don’t know 
whether they could see or whether they paid any attention 
to how we were voting or what. 

Q. From outside, from where these men were standing, 
these foremen, they could not see inside the tool house and 
see how anyone voted. A. They could see inside the tool 
house. I don’t know if they could see how anyone voted. 
I don’t even know if they was paying that much attention 
to it and I know the door was open, you know, where we 
went in. 

Q. The door was left open? A. Oh yes, the door was 
left open. 

Q. You said that the Mediator opened the ballot box at 
New Smyrna? A. Yes, sir. 

Q. In the course of the voting? A. Yes, sir. 

109 Q. Wasn’t that so that he could count the ballots 
inside and see whether a man by the name of Joe 

Brown could vote? A. Yes, sir; had voted to see whether 
Joe Brown had voted. 

Q. Joe Brown claimed that he had not voted, did he not? 
A. Yes, sir; he claimed he had not been in there. 

Q. And didn’t the Mediator merely open the ballot box 
to count the number of ballots inside to see whether he had 
voted? A. He opened the box to see whether he had voted. 




Q. The Mediator didn’t let anyone stand around while he 
was opening the box? A. No closer than they already was 
standing. 

Q. The Mediator didn’t leave the ballot box open? A. 
hie counted them, he closed them up. 

Q. He closed them up? A. No, he did not leave it open 
after he counted them. 

Q. He closed the ballot box up? A. Yes. 

Q. After you were discharged, did you go around and 
tell the other employees who hadn’t yet voted that you had 
been discharged because you would not join up with 

110 the Brotherhood? A. No, sir; I didn’t have time. 

I didn’t speak to any of the other employees. 

Q. Didn’t speak to any of the others? A. Oh, no; I didn’t 
have time to tell nobody, because I was fired yesterday 
evening before I voted the next morning. 

Mr. Pierce: Thank you, Mr. Kendrick. 

Cross-examination 

By Mr. O’Donoghue (for the intervening Broth¬ 
erhood) : 

Q. Mr. Kendrick, this was a pretty warm day, was it not? 
The day that you voted at New Smyrna? A. You say it 
was a pretty warm day? 

Q. Yes. A. No, it was not so warm, ordinary weather. 
Q. Were you wearing a coat that day that you voted? 
A. No, I didn’t. 

Q. All the men were there in their shirt sleeves, were 
they not? A. Oh, no; not all of them; not all of them. 

Q. Well, who were wearing coats there at the time of 
the voting? A. Well, most of them was, they, that was 
going to work, you know, going out to work after they got 
through voting. 

111 Q. Was Mr. Parker and Mr. Skinner and Mr. Hil¬ 
liard wearing coats that morning that they voted? 

A. Well, they had on overall suits, Mr. Parker did. 
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Q. Where did Mr. Parker have this gun? A. In his side 
pocket. 

Q. Was it visible, plainly visible, the bulging of the gun ? 
A. The bulging of the gun and the handle of it, you know. 

Q. And you could see the handle of the gun and the butt 
sticking out of his overcoat pocket? A. Yes, I seed it, 
the butt of it sticking out of his pocket. 

Q. Yes. And Mr. Parker was in and around all of the 
rest of the men that were voting? A. I will tell you just 
how he did when he walked up. He wasn’t walking around 
amongst the men, he stood in one place until everything 
was over. He wasn’t walking around amongst the men 
at all. 

Q. Mr. Parker had on overalls, that is correct? A. Yes. 
Q. And he had this pistol and the butt you could easily 
see sticking out of his pocket? A. Yes. 

Q. That particular morning, Mr. Hilliard’s gang 

112 voted, didn’t they? A. Yes. 

Q. Mr. Skinner’s gang voted? A. Yes. 

Q. And Mr. Parker’s gang voted? A. Yes. 

Q. So the three gangs voted at this New Smyrna ballot¬ 
ing place? A. Yes, sir. 

Q. Parker, Skinner and Hilliard were foremen? A. Yes. 
Q. Parker, Skinner and Hilliard voted, didn’t they? A. 
Yes, I guess they did; they went in there to vote. 

Q. Didn’t you see Mr. Parker go up and vote? A. I seed 
him get his ballot and he went in the tool house. 

Q. That is correct. He went up to Mr. Noonan and got 
a ballot, didn’t he? A. Yes, sir. 

Q. He took that ballot and went into the tool house, and 
voted and came out and deposited his ballot in front of Mr. 
Noonan in the ballot box on the little railway car where 
the ballot box was, didn’t he? A. Yes, sir. 

Q. And this gun, you could see very easily, coming 

113 out of his overcoat pocket, couldn’t you? A. It 
wasn’t coming out, it was in there. 


Q. But you could see it, couldn’t you? A. Yes, I could 
see it—I could see the butt of it, I could see it right through 
his overcoat. 

Q. You were watching him all the time, weren’t you? 
A. I wasn’t watching him particularly, no more than any¬ 
one else, you know. 

Q. You saw him go up and get his ballot from Mr. 
Noonan, didn’t you? A. Yes. 

Q. You could see the gun then, couldn’t you? A. Sure. 

Q. Now, there is nothing wrong with Skinner, Parker or 
Hilliard being around there as foremen? A. No. 

Mr. Hayes: I object to that. 

By Mr. O’Donoghue: 

Q. They voted, didn’t they? They voted like all the 
rest of the men? A. I suppose they did. They went in the 
voting place to vote. 

Q. Now, Mr. Kendricks, directing your attention to a 
few days before you were discharged? A. Yes. 

114 Q. Parker only came as foreman there about the 
middle of July, didn’t he? A. When he taken that 

job? 

Q. Yes. Parker became a new foreman on that gang 
about the middle of July, didn’t he? A. I don’t know ex¬ 
actly what time, but I know he hadn’t that job long because 
the foreman that was on that job, he was fired. 

Q. Yes, so Mr. Parker came in as a new foreman we will 
say about six weeks before the election. That is correct, 
isn’t it? A. I wouldn’t say how long. 

Q. Well, let’s put it down about a month. A. I wouldn’t 
be positive of how long. 

Q. Didn’t Mr. Parker tell you and all the men on the gang 
about three weeks before you were discharged that he was 
not getting sufficient work out of that gang and that Mr. 
Altman, his supervisor, wanted more work out of this gang? 
A. No, sir. Mr. Parker ain’t never mentioned to me about 
dissatisfaction. 
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! Q. Did he, did Mr. Parker tell you that? A. No, sir; he 
ain’t never spoke to me and if he spoke to any of the rest 
of them about it, I don’t know anything about it. 

115 But he never said a word to me about dissatisfac- 
' tion or wasn’t doing enough work; no, sir. 

Q. At this particular day you were discharged, where 
were you working? A. I was working on the Branch Road, 
the Branch Road they call the Okeechobee. 

1 Q. You were working on that right-of-way. and you were 
ordered to cut weeds, weren’t you? A. Yes, sir. 

Q. And you were told to cut weeks 75 feet on each side 
of the right-of-way? That is correct, isn’t it? A. No, sir; 
I wasn’t told that. 

Q. Weren’t you told to go out and cut weeds 75 feet 
from the middle of the track clear out to the side of the 
line? A. No, sir; I was not told to cut 75 feet. 

Q. What were you told then, to do? A. Get out there 
and cut right-of-way, didn’t say how far. 

Q. Mr. Kendrick, wasn’t there an argument between you 
and Parker and the rest of the men when he told you, you 
would have to get out and cut the weeds a distance of 75 
feet from the right-of-way, and you mean said, “We never 
cut it that way before; we only cut to the end of the line.” 
Didn’t that happen? 

116 Mr. Hayes: I object to the question. 

The Witness: No, sir; that did not happen. 

*••••••••• 

i The Witness: He didn’t tell us how far to cut. When 
we first started out on the job that morning, he taken and 
filed all the tools and the words tLfct were spoken after he 
filed the tools to cut the right-of-way, he said, “Every man 
get in a pole there.” 

You have seen these telegraph poles. He put every man 
on a pole to himself and he said, “You all cut separate.” 
i We went on and cut Riley weed and honest to truth, I 
would not tell nothing wrong about it. It was the hardest 
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days work I did since Mr. Parker had that job, and we cut 
Rilev weed all that day in water from here (indicating his 
ankle) to our waist and there was not a harsh word spoken 
the whole day long. 

117 Q. Each man vras placed in a separate space be¬ 
tween the telegraph poles, that is correct, isn’t it? 

A. Each man from one telegraph pole to another. 

Q. Right, and you were to cut all the weeds in there, 
that is correct, is it not? A. That is correct. 

Q. Usually when you would cut along the right-of-way, 
you would only go about a foot or two from the roadbed, 
wouldn’t you? A. You say “usually” when I cut. What 
do you mean, that day? 

Q. When you would be cleaning— A. (Interposing) In 
that particular day? 

Q. No, usually you would go only about three feet from 
the edge of the immediate track bed where you would cut 
the weeds, would you not? A. Yes, I "would cut the whole 
right-of-way, the whole right-of-way. 

Q. This day you were told to go because the right-of-way 
w’ent back 75 feet, you were told to go clean back 75 feet, 
where there was a lot of water? A. We always cut to the 
line of the right-of-way. Every year we cut right-of-way. 
We cut right-of-way once a year and every year when we 
cut, sometimes some years they stop from cutting the 

118 whole right-of-way and cut just the roadbed, you 
know, but in ’41 we cut the whole right-of-way, see, 

and that day, why, we cut in water from knee-deep, on up 
to waist deep and Mr. Parker, we didn’t have no words. 
He didn’t tell us how far to get out and cut or nothing, 
because we were all on the line and we know what the 
right-of-way was. 

Q. Every third year you go back 75 feet? A. No, sir; 
we didn’t go back 75 feet. 

Q. I said every third year on the right of way, you go 
back 75 feet? A. No, no. 
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Q. The first and second year you go only a few feet? A. 
I am going to tell you what they told me. They told me 
to cut Riley weed 50 feet from the center of the track, 
i They always told me the Riley Weed was 50 feet from the 
center of the track on this side of the road and 50 feet on 
this side. I never heard them say 75 feet of right-of-way 
on the East Coast. i 

Q. He didn’t tell you this particular day to go back 75 
feet? A. No, he did not tell me how far to go, 50 or 75. 

! Q. There were 9 men on this gang, weren’t there? A. 
Yes, sir; there were 9. 

Q. How many poles did you cut that particular 

119 day that discharged? A. Well, I cut three poles. 

Q. Didn’t Parker tell you when you and the rest 
of the men came in that day that you had only cut a pole 
and a half, and the other four men had cut at least three to 
four poles; and that you were laying down on the job? A. 
No, Mr. Parker didn’t say that to me. 

Q. Did Mr. Parker tell you and the other three or four 
men, three or four times that day that you were laying down 
on the job, and you were not cutting properly that day? A. 
He sure didn’t because he asked us to sign the discharge 
islip, the other four men that he kept, stayed outside the 
tool house until he got through with us and they asked us 
going on to the house, they said, “Well, I don’t see how he 
could have been dissatisfied ^ith your work today; you all 
did as much as we did.” 

That is what the other four men said, 
i Mr. Parker didn’t say a word about dissatisfaction and 
none through the day. 

Q. You went to see Mr. Altman who is Mr. Parker’s 
!supervisor, he is the track supervisor? A. Yes, sir. 

Q. You saw Mr. Altman, didn’t you, with Charlie John¬ 
son, the middle of November, following and asked to 

120 be reinstated, didn’t you? A. I went to Mr. Altman 
as often as I had orders to do from Mr. Garris. 


Q. And didn’t Mr. Altman tell you and Johnson that he 
went out to the track the next day after you were discharged 
and saw the work you had done and that you had only cut 
a pole when the other four men had cut three to four poles 
and Parker was justified in discharging you? A. No. Mr. 
Altman came by about 30 minutes before we knocked off 
that day, that evening—that afternoon—the same day that 
I was fired. He ain’t never mentioned nothing like that 
and I told him on the morning I went there, I said, to prove 
that I did as much work as anyone else, I said, “We can go 
out on the job and count the poles that we cut.” 

I told Mr. Altman that. 

I said, “We can go out on the job and count the poles I 
cut. I know every job I cut and I believe Mr. Parker 
agreed to the poles.” 

Q. Then there was a discussion between you and Mr. 
Altman as to the number of poles you had cut and your 
other foremen that day then? A. By me bringing it up, 
but Mr. Altman didn’t tell me that. 

Q. WTien I asked you a minute ago if Mr. Altman hadn’t 
told you that, you said there was no such discussion. A. I 
said I told Mr. Altman, but Mr. Altman didn’t tell me. 
121 Q. How did you happen to bring up with Mr. Alt¬ 
man the number of poles you had cut? A. After he 
said, after Mr. Parker said it "was dissatisfaction with the 
work. 

Q. And didn’t he tell you further that Parker had told 
how many poles you had cut and the other four men in com¬ 
parison to the rest and that you were laying down on the 
job? A. No; ain’t nobody told him that. 

Q. Mr. Parker did a number of times speak to the gang 
and tell the men to join the brotherhood, didn’t he? A. 
You said Mr. Parker did which? 

Q. Surely. 

Mr. Hayes: He said, “Mr. Parker did which?” 
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By Mr. 0 ’Donoghue: 

Q. Mr. Parker, did he tell you and the other men that 
the brotherhood was the best union for you to join? A. 
Yes, sir; he told me that. 

Q. And he even came over to your house with Doyle 
Rouse and wanted you to go down on the road and talk to 
the men about joining the Brotherhood, didn’t he? A. Yes, 
sir. 

i Q. And in fact, you know there was a Negro fellow” wdio 
was a member of the Brotherhood from the Georgia Cen¬ 
tral wrho came in and spoke to your gang, didn’t you ? 

122 A. I don’t know where he came from. That is where 
he told me he come from. 

Q. Didn’t a Negro by the name of Joe Ruth address your 
gang one evening and tell you men that he was a member 
of the Brotherhood from the Georgia Central Railroad? 
A. No, sir; he didn’t, not one evening. One morning he 
w”as with a white fellow. 

Q. A white man by the name of Padgett? A. Yes. 

Q. Who -was also from the Georgia Central? A. So they 
said; I don’t know. 

Q. Didn’t Ruth say that, the colored fellowr? A. Yes; 
he said he was with Georgia Central. 

Q. And tell you men that Negro men had the same rights 
as w’hite men in that labor organization ? He said that too, 
didn’t he? A. He didn’t tell me that; he didn’t tell me they 
had the same right; he might have told some of the rest of 
them; he did not tell me. 

Q. He spoke to the whole gang? A. This colored fellow; 
what you are speaking about, he didn’t make no speech to 
the gang. The boys would walk up to him and talk to him. 

What he told them I don’t know, but he didn’t make any 
speech, no published speech to the gang. 

Q. Look, Mr. Kendrick, you have made an affidavit 

123 in this case, haven’t you? A. Yes, sir. 


Q. You have filed an affidavit before the National 
Mediation Board in protest of this election, did you not! A. 
Yes. 

Q. Who had you sign that affidavit? A. I signed it, my¬ 
self. 

Q. Who prepared it for you? 

Who asked you to sign it? A. I signed it myself. Didn’t 
nobody tell me to sign it. 

Q. Did Nebraska Jones tell you to sign that affidavit? 
A. He didn’t ask me to sign. 

Q. When you saw Parker with this gun at the election 
place, why didn’t you go to Nebraska Jones or Mr. Cohen, 
your union observer, and tell him that Mr. Parker had a 
gun on him? A. I didn’t know where Nebraska Jones was. 
Nebraska Jones wasn’t there. Cohen was there. He could 
see it, or anybody else could have seed it was there. 

Q. Mr. Cohen was your observer, wasn’t he? A. Yes, 
sir. 

Q. And he was at this election place? A. Yes. 

Q. And you didn’t speak to him about the gun 
124 at all, did you? A. No. I didn’t speak to him or 
nobody else. 

Mr. Hayes: I submit his answer was that it was there 
and he could see for himself. 

The Court: Let him finish his answer. Is there any¬ 
thing more? 

Was that all your answer? 

The Witness: Yes. 

By Mr. O’Donoghue: 

Q. I hand you this affidavit and ask you if that is a copy 
of the affidavit you filed with the Mediation Board? A. 
You don’t mind if I look at it? 

Q. No, not at all, Mr. Kendricks. Take your time. 

Mr. Hayes: Mr. 0 ’Donoghue, your question was directed 
to Mr. Kendricks, you asked if that was an affidavit that 
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he filed with the Mediation Board. I wonder whether or 
not you didn’t mean to ask whether this was an affidavit 
that he gave to an FBI agent who was making the inves¬ 
tigation. 

Mr. O’Donoghue: No, that is a separate and distinct 
thing. 

Mr. Hayes: All right; that is all I wanted to know. 

By Mr. O’Donoghue: 

Q. Is that the affidavit? A. Yes, sir. 

Q. You didn’t say anything in that affidavit about Mr. 
Parker having a gun around the voting place, did 

125 you ? A. No, I didn’t say nothing. 

Q. Why didn’t you put it in that affidavit? A. 
Mr. Parker had the gun. I didn’t know what he had it 
there for. The only thing, I seed him with it in there. 

Q. You knew that was important, didn’t you? A. What, 
about him having the gun? 

Q. Yes. A. Sure I knowed it was important, he having 
a gun, you know, because I know the company didn’t allow 
him to tote a gun on the job. 

Q. And you knew it wasn’t right to have the gun around 
a voting place, didn’t you? A. I didn’t know whether it 
was right for him to have it around there, no, or anywhere 
else. 

Q. Have you discussed this gun proposition with Ne¬ 
braska Jones—and with James Cohen, the Union Observer, 
who was present the day of this voting? A. Did I discuss? 

. Q. Yes. A. No, I haven’t discussed with them. 

Q. After the election was over and when you made this 
affidavit, didn’t you discuss with Nebraska Jones and Cohen 
the fact that Parker had a gun on his person at the voting 
place? A. No, I ain’t discussed that with him. 

126 Q. No mention was made of this either by Cohen, 
braska Jones or yourself? A. No, I didn’t see Ne¬ 
braska Jones. Nebraska Jones was not there. 
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Q. After the election you saw Nebraska Jones, the Re¬ 
gional Director of the Union, didn’t you? A. Oh yes. 

Q. Did you tell him that you had seen Parker at the vot¬ 
ing place with a gun? A. No, it slipped my memory. 1 
didn’t say nothing to Nebraska Jones about the gun. 

Q. Do you remember Fitzgerald, an investigative agent 
of the F. *B. I.? A. Yes. 

Q. You signed a statement for him, didn’t you? A. Yes, 
sir. 

Q. Mr. Fitzgerald told you he was sent down from the 
Department of Justice to investigate what happened during 
this election, didn’t he? A. Yes, sir. 

Q. And he asked you to make a full disclosure of every¬ 
thing that happened there, didn’t he? A. Yes. 

Q. And you did that, didn’t you? A. I didn’t get to talk 
to Mr. Fitzgerald all the way because when I got in that 
night it was about 10 or 11 o’clock when I went in where 
he called and when I went so far, then he say, “Well, I got 
enough evidence”, like that. 

127 Q. Do you wish your testimony to be to this part 
that Mr. Fitzgerald cut you off and didn’t let you 
make a full disclosure of everything? 

Mr. Hayes: I object to the form of the question. His 
question is: Does he wish his testimony to be? Now, the 
inference is what he wishes the testimony to be, what he 
has testified to. He is under oath and he testified to it. 

The Court: He may answer. 

The Witness: What was it? 

By Mr. O’Donoghue: 

Q. I take your testimony to be that you want the state¬ 
ment made that Mr. Fitzgerald cut you off and didn’t let 
you make a full disclosure to him of what occurred? A. 
No, sir, I won’t make that statement, that he cut me off and 
wouldn’t let me make my statement. I wouldn’t say that. 
He just stopped me from talking, you know, and then I 
didn’t ask him to let me talk on when he told me he had 
enough evidence. I didn’t insist on it and nothing else. 
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Q. I hand yon this copy and ask you if that is the state¬ 
ment signed by you to Mr. Fitzgerald of the Federal Bu¬ 
reau of Investigation. 

(A document was handed the witness.) 

By Mr. O’Donoghue: 

Q. You didn’t tell Mr. Fitzgerald anything about 

128 that then, did you? A. No, I didn’t tell him. 

The Court: He didn’t answer your other question. 
Mr. O’Donoghue: Will you read the question back? 

'The Court: The question was whether he made that 
affidavit. 

By Mr. O’Donoghue: 

Q. You made that statement and signed if before Mr. 
Fitzgerald of the Federal Bureau of Investigation? A. 
Yes, I made it. 

Q. You didn’t tell Mr. Fitzgerald anything about this 
gun either, did you? A. No, sir, I didn’t. 

i Q. "Why didn’t you? A. Well, I just didn’t tell him 
about it. In other words, I told you a while ago I didn’t 
finish my conversation after he told me what he did. 

Q. You didn’t tell Mr. Noonan, the Mediator, about it, 
did you? A. I didn’t have any talk with Mr. Noonan at all. 

Q. You never discussed it with Mr. Cohan, the union ob¬ 
server, or Nebraska Jones? A. No, sir. 

Q. Who was the first one you discussed it with before 
you came in this courtroom? A. Well, it was some 

129 outside people there. There were other people there 
and they were asking different ones, did they see 

the gun, you know, and I heard them talking about it. I 
didn’t discuss it with nobody. 

Q. Can you give me the name of one individual that you 
discussed the fact that Parker had a gun at him at the vot¬ 
ing place the day of the election? A. Could I give you 
which? 

Q. The name of one person who you discussed this ques¬ 
tion with about Mr. Parker having a gun on him at the vot- 
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ing place the day of the voting. A. I didn’t discnss it with 
nobody. It was just mentioned in the crowd of people that 
was there, about him having a gun. I haven’t discussed 
it with nobody. 

• ••••••it* 

130 Mr. Hayes: This is headed New Smyrna Beach, 
Florida, January 20, 1942. 

“I, Solomon Kendrick, of 205 Demick Street, Smyrna 
Beach, Florida, make this voluntary statement to J. B. Fitz¬ 
gerald, Special Agent, Federal Bureau of Investigation. 

“I am 42 years old, born in Coffee County, Georgia, and 
married and worked for the Florida East Coast Railway 
from July 12,1923, to September 24,1941. I was a laborer 
on the section I. 0. E. and the foreman was W. M. Parker. 

“In the nineteen years I worked with the railroad no one 
found any fault with my work. In June 1941 I joined the 
United Union and am now secretary and treasurer of Local 
No. 206. 

“Mr. Parker often talked to us and told us that we 
should join the Brotherhood union and said ‘We wont’ 
stand for any other union than the Brotherhood’. He often 
asked me to canvass the road in favor of the Broth- 

131 erhood but I refused to do it. 

“On September 24, 1941, the day before the union 
election, Mr. Parker fired me and four other men and gave 
the reason for doing so that he was dissatisfied with the 
day’s work. He never said anything further that day about 
being dissatisfied with our work and the real reason we 
were fired was to prevent us from voting for the United 
Union the next day. I got to vote but my ballot was put 
in an envelope instead of in the ballot box. 

“At this election at the yard extension, tool house at New 
Smyrna Beach, I saw Mr. Noonan, the Mediator, open the 
ballot box and count the ballots to see if Joe Brown had 
voted. I did not think Mr. Noonan should have opened the 
ballot box at this time. 
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“I have read the two pages and it is trne and signed 
‘Solomon Kendrick.’’’ 

• ••••••••• 

Q. At the time Mr. Parker was asking you to canvass 
the road for the Brotherhood, he knew at that time that 
you were a member of United, didn’t he? A. Yes, I told 
him when he first mentioned for me to sign a card for the 
Brotherhood representative, I told him I was with the 
United Transport. 

Q. And he knew at that time that you were secre- 
132 tary-treasurer of your particular lodge? A. Yes, 
sir, I told him. I told him. 

• '* • • • • • • • • 

139 Kapus Clark was called as a witness on behalf of 
the plaintitf and, * * * testified as follows: 

• 1 * * • • • • • • • 

Q. Directing your attention to September of 1941, and a 
time for some years immediately prior to that, where were 
you then employed? A. For the Florida East Coast Rail¬ 
road, pipe gang No. 2. 

140 Q. What was that, pipe gang No. 2? A. Yes. 

! Q. And what was the nature of your employment? 
What sort of work, what is your designation, how are you 
called? A. Pipe laborer. 

Q. A pipe laborer? A. Yes. 

Q. Who was the foreman of vour gang? A. J. L. Taylor. 
Taylor. 

Q. How many men were in that gang? A. There were 
nine of us. 

Q. Did there come a time you joined, became a member 
of the United Transport Service Employees of America? 
A. Yes, sir. 

Q. Did there ever come a time when there was any con¬ 
versation had between Mr. Taylor and yourself or the gang 
in which you were working in respect to your relationship 
with this United? A. Yes. 



Q. Will you tell us what that was and approximately 
when it was with respect to an election had in September? 
A. In September 23, Mr. J. L. Taylor came to us and said 
to us that in a few days there would be an elected on 
Florida East Coast between the U. T. S. E. A. and the 
Brotherhood of Maintenance of Way and he said 

141 that the U. T. S. E. A. organization is no good to 
you boys. He said he would rather for us to leave it 

off and he wanted us to tell him which organization we were 
going to vote for, so I said to Mr. Taylor that I thought it 
was to be a secret ballot and I didn’t think anyone could 
know. 

He said, “Well, boy, you-all could tell me which one you 
are going to vote for”. He said no one would know. He 
said to tell him by the next day which one we were going to 
vote for. 

So the next day we never said anything to him. At the 
same time that he said “if you would tell me that you were 
going to vote for the Brotherhood of Maintenance of Way 
and don’t do it,” that he was going to fire us and if we don’t 
tell him which one we are going to vote for that he would 
fire us also. 

So the next day we never said anything to Mr. Taylor. 
We went on to work. We came in that afternoon, taken off 
our tools, went on in and ate supper and the next morning 
that we got up— 

Q. (Interposing) Did you see Mr. Taylor that night when 
you came in? Was he on the job with you? A. Yes, sir, 
he was on the job with us that night when we come in. 

So the next morning we got up and got to the breakfast 
table and he had all our names that he was going to 

142 discharge that morning wrote out on a list. He 
called us in one by one. When I goes in there— 

143 Q. (Interposing) How many did he discharge on 
that morning? A. Four more besides myself. 

The Court: How many? 

The Witness: Four more besides myself. 
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By Mr. Hayes: 

Q. And there were nine on the gang! A. Yes. 

Q. And as I understand you, that was on the morning 
following. 

You did no work on that particular morning? A. Yes. 

Q. What did he say to you that morning? A. What he 
said that morning? 

Q. Yes. A. When I goes into the,—he calls us in the 
office, and he said to me, i ‘Get your things together and 
catch train No. 30/ 7 

I asked him, I says, “What is this for, Mr. Taylor?” 

He said, “Dissatisfactory service/’ 

He said, “That organization you all belong to, that 
Negro, Nebraska Jones ain’t doing nothing but coming out 
here and trying to get you boys’ money and once he gets all 
the money he can, he is going back to Chicago and leave 
you all flat.” 

144 Q. Did he at that time, discharge you? A. Yes, 
sir; at that time he discharged me and he said to me, 
“Breakfast is on the house.” 

The Court: Said what ? 

The Witness: Said, “Breakfast is on the house.” 

By Mr. Hayes: 

Q. You hadn’t done anything to earn that particular 
morning’s breakfast, is that true? A. Yes. 

Q. Did you ever vote in this election? A. Yes, I voted. 

Q. How did you vote? A. I voted through the mail. 

Mr. Pierce: What was that? 

Mr. Hayes: “I voted through the mail”, he said. 

By Mr. Hayes: 

Q. For whom did you vote? A. For whom? 

Q. Yes, for whom did you vote? A. I voted for the 
TJTSEA. 

Q. These other four men who were fired with you on that 
morning, did they belong to the United? A. Yes. 
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Q. Had there been any suggestion to you prior to that 
time of any dissatisfaction, as far as your work was 

145 concerned? A. No. 

Q. On the day previous, when you had come in 
from trip of duty, and Mr. Taylor was, at that time, pres¬ 
ent, did he make any complaint to you about any dissatis¬ 
faction as far as your work is concerned? A. Nothing. 

Q. Did he complain in your presence of your work as far 
as the other men were concerned? A. I didn’t quite under¬ 
stand. 

Q. Did he complain in your presence about any dissatis¬ 
faction as far as the other men were concerned? A. No, 
sir; he did not. 

Q. How long have you been an employee? A. 5 years, 
8 months and a half. 

Q. And had you, during that time, been accused of any 
unsatisfactory work? A. No. 

Q. There had been no complaints made as to your work 
at that time? A. No. 

Q. Were any of the other men who were discharged with 
you, men of greater seniority than yourself? A. Yes. 

Q. For what period of time did some of the men work 
who were discharged? A. Some of them had as 

146 high as 11 years of service. 

Q. And, as far as you know, had there been any 
complaints about their work up to that time? A. Not so 
far as I know. 

147 Cross-examination: 

By Mr. Pierce (for Mediation Board): 

Q. Mr. Clark, what day was it you were discharged? A. 
On the 25th of September, the last day I worked, I was 
discharged on the morning of the 26th. 

Q. You were discharged the morning of the 26th? A. 
Yes, sir. 
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Q. And where were you working—at New Augustine, 
was it? A. West Palm Beach. 

Q. West Palm Beach? A. Yes, sir. 

|Q. The voting -was conducted at West Palm Beach for 
your gang? A. Yes, sir. 

|Q. What day did they vote? A. Supposed to vote the 
27th. 

IQ. The next day after you were discharged? A. Yes, 
sir. 

Q. You stated you voted by mail, is that right? A. Yes, 
sir. 

Q. Did you cast your ballot in one of these envelopes 
marked “A”? A. A—yes, sir. 

Q. And did you put it in this larger envelope? A. Yes, 
sir. 

148 Q. With your name up here (indicating)? A. 
Yes, sir. 

Q. After you were discharged, did you tell any of the 
other employees who had not yet voted— A. No, sir. 

Q. Pardon, just a minute until I finish. v • 

(Continuing)—did you tell any of the employees who 
had not yet voted that you were discharged because you 
joined with the United? A. No, sir; I did not. 

Q. So far as you know did any of the other men who 
were discharged with you make any such statement to 
other employees -who had not yet voted? A. Not as I 
know of. 

Cross-examination: 

By Mr. O’Donoghue (for intervening 
Brotherhood): 

Q. For more than a month prior to the date you were 
discharged, your foreman, Mr. Taylor, had been after you 
men to do more work, saying that you were laying down on 
the job was he not? A. Pardon? 
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Q. Did Mr. Taylor tell you men, Pipe Gang No. 2, that 
you were not doing as much work as you were supposed to 
do before you were discharged? A. No, sir. 

149 Q. Did he tell you that Mr. Boone, the supervisor, 
had been after him to get more work done? A. No, 

he did not tell me. 

Q. Did he tell the men altogether in the morning, a few 
mornings before you were discharged, that you were doing 
only half as much work as you were doing the month 
previous? A. If he did, I was not present at that time. 

Q. Well, did any of the men on the gang tell you that 
Mr. Boone had been after the men of the gang to do more 
work? A. No, sir; he didn’t. 

Q. When you came in and were discharged by Mr. Tay¬ 
lor, didn’t he tell you the reason why? A. Sure he told me. 
Mr. Cobb: I did not hear that. 

Mr. O’Donoghue: Sure he told. 

By Mr. O’Donoghue: 

Q. He told you that you were not doing enough paint¬ 
ing, that he wanted you to do and he had been after you 
before that to do more work, did he not tell you that? A. 
No, he did not tell me that. 

Q. What was the exacting—the wording, the exact word¬ 
ing that he told you? 

The Court: Has he answered? 

Mr. Hayes: What was the answer? 

The Court: Read the answer. 

150 By Mr. O’Donoghue: 

Q. What were the exact words that Mr. Taylor 
told you when you were discharged? A. Told me to get 
my things together and catch train No. 30. 

Q. What reason did he give you because he was dis¬ 
charging you ? A. I did not quite get you. 

Q. What reason did he give why he was telling you to 
take train No. 30? A. He said dissatisfaction of service. 
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Q. Didn’t he explain that you were not doing enough 
painting, that you were laying down on the job? A. No, 
he did not. 

Q. Did he just use the words “dissatisfaction in serv¬ 
ice”? A. Yes, sir. 

Q. And did not tell you why he was dissatisfied with 
you? A. No, he did not. 

Q. Don’t you recall him telling you the week before how 
you men were laying down and weren’t doing the proper 
work, amount of painting? A. He did not tell me; if he 
did, I was not present at the time. 

151 Q. Do you recall his saying anything like that the f 
morning he discharged you? A. I don’t get you. 

I Q. Do you recall his saying anything like that the morn¬ 
ing he discharged you, other than the words “Dissatisfac¬ 
tion of service”? A. No. 

• ••••••••• 

152 James Wesley Cohen, a witness produced for and 
on behalf of the plaintiff, • • • testified as follows: 

*••••••••• 

Q. And did there come a time, sir, when you were con¬ 
tacted with respect to an election to be had on the Florida 
East Coast? A. Yes, I was. 

Q. And what was the relationship which you were to 
bear to that election? A. I was observer. 

Q. Now, you were designated as the observer for 

153 the United? A. That is right. 

Q. Now, did there come a time when you were con¬ 
tacted, or you contacted a man by the name of Noonan? 

A. Yes, sir; it was. 

Q. When was that? Tell his Honor when it was and 
where it was when you first came in contact with Mr. 
Noonan. 

The Court: What is that? 
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By Mr. Hayes: 

Q. With Mr. Noonan—he was the Mediator to whom ref¬ 
erence has been made. A. At St. Augustine, on Monday 
before the election started—in the afternoon. 

Q. Now, at that time, what conversation took place be- 
! tween Mr. Noonan and yourself, and was anyone else pres¬ 
ent? A. I was met by Nebraska Jones, from a telegram 
from him, to come down to St. Augustine, to act as ob¬ 
server, as authorized by our International President, Mr. 
Willard S. Townsend. 

I came down at his request and I was met at the bus 
station bv Nebraska Jones. 

He and I went up to the room where we stopped that 
night—it was Monday night—and Mr. Noonan came up— 
Q. When You say Mr. Noonan came up, you mean 
154 he came to the place where you and Mr. Jones were? 

A. Yes, sir. 

Q. All right. A. When he came there, we had all the 
schedules of the places, various places we were to start 
at during the next morning which were Tuesday morning. 

Q. Now, you speak of “schedule”, Mr. Cohen. I show 
' you this and ask you is that what you have reference to, or 
something similar to that? A. Yes, sir; something similar 
to this were supposed to use. 

The Court: Have you seen it? 

Mr. O’Donoghue: Yes, Your Honor. 

The Court: Let me look at it. 

By Mr. Hayes: 

Q. You were shown that schedule of voting at the time 
by Mr. Noonan? A. Yes. 

Q. Now, was anything else discussed by you all at that 
i time? A. Well, he gave me an instruction which he 
wanted me to use while acting as observer, to any of the 
men eligible on the list, the names he called, that I had 
i authority to check the names along, and one would be 
called absent. 
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Q. Were you given an eligible list? A. Yes, I was. 
Q. I show you that, sir (handing document to wit¬ 
ness) and ask you to look at that and see what it is. 

The Court: Who gave you this? 

The Witness: Nebraska Jones had one, also Mr. Noonan 
had one, the eligible list and the other one, the schedule. 
This was a list of eligibles, all men’s names not listed there 
are not allowed to vote in this election. 

By Mr. Hayes: 

Q. I take it, Mr. O’Donoghue, that all of you gentlemen 
have a copy of this? 

Mr. O’Donoghue: Yes, I think the eligible list and the 
agreement is in the Mediation Board’s records. 

Mr. Pierce: The eligible list is not there yet, but we will 
introduce it later. 

' Mr. O’Donoghue: Let’s agree now to put it in and have 
it as a part of the record. 

1 Mr. Hayes: Have you one not marked? 

Mine, unfortunately, has various notations on it. 

We do have an eligible list. 

Mr. Pierce: This is an original of the Mediation Board’s 
list. 

Mr. Hayes: The only difficulty apparently is notation, 
notations which have been made on there which are 
156 not a part of the original; I do not know whether 
they are self-serving notations or not. 

The Court: Is your marked, too? 

Mr. Hayes: Yes, mine is marktd, too. 

The Court: Well, put one in and let the record indicate 
that all notations are of no avail. 

Mr. Hayes: Yes, your Honor. Then— 

Mr. O’Donoguhe: I offer this because this a National 
Mediation Board original list and any markings on there 
undoubtedly, Mr. Noonan—the mediator, is familiar with. 
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! 157 The Court: Were the lists the same? 

The Witness: Well, sir— 

The Court: That is, that Mr. Noonan had and Nebraska 

* Jones? 

The Witness: Well, sir, I didn’t go over them, just read 
them over, but thought they were the same. 

The Court: There is no question about this being the 

* correct list, is there? 

, Mr. O’Donoghue: At this time, Your Honor, I think 
Mr. Hayes will agree that at the time the eligibility list 
was prepared, an agreement was drawn up by the Medi¬ 
ator, signed by the representative, Nebraska Jones from 

* the Transport Workers and signed by Mr. Carroll from 
the Brotherhood, that they both agreed upon the eligibility 

” list. 

158 Mr. Hayes: There is no question about that. 

As a matter of fact, the next thing—the paper 
that Mr. O'Donoghue has in his hand, I wanted to offer 
that, too. 

Mr. Pierce: That is already in the record. 

Mr. O’Donoghue: Show that to the Court, please. 

(Document handed to the Court.) 

Mr. Hayes: If your Honor please, this particular agree¬ 
ment is a part of the record which is already stipulated to 

r ! as being agreed to by both parties, and so far as I know, 
there is no question but that these lists—this last list, was 
in triplicate and that each had a copy of it. 

The Court: It is agreed that it is the correct list? 

Mr. Pierce: There is an agreement on page 8 of the 

> record before the Board. 

By Mr. Hayes: 

Q. Now, were you given any instructions other than 
what you have already testified to, by Mr. Noonan, or anv- 
1 one else there, at that time? A. Yes, sir; Mr. Noonan 
instructed me. 
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The Court: What? 

The Witness: Mr. Noonan instructed me there wouldn’t 
be any campaigning for me, or any conversation with any 
of the employees while they were voting, and of course, 
anything, if anything went wrong, for me to not to say 
anything to an employee, but to call him, Mr. 
1 159 Noonan aside and tell Mr. Noonan that such a thing 
happened and I disapproved of it, those w-ere instruc¬ 
tions he gave me. 

160 Q. Were there any instructions as how you were 
to get together and when? A. Yes, sir, there was. 

1 Q. When was that? A. The first instruction was that 
any schedule, he told me to meet him down at Deans Siding 
at eight o’clock, as near as I can remember, on Tuesday 
morning. 

Q. Deans Siding at—? A. Eight a. m., as near as I can 
recollect it—it might be. 

Q. Now, did you go to Deans Siding at eight o’clock? 
A. Got there at ten minutes of eight. 

Q. Ten minutes of? A. Yes, sir. 

Q. Did Mr. Noonan come? A. No one never did show 
up. 

Q. How long did you stay there, sir? A. Stay there? 
I didn’t check the time definitely, but we were there until 
fifteen or twenty minutes after eight, and it was past that 
time and of course we drove down to the next voting place, 
as near as I can remember, it was supposed to be the Flor¬ 
ida East Coast hospital, and of course we went at the hour 
we were due there and of course no one ever showed up. 
The Court: You say “we did” and then nobody 

161 else came? 

The Witness: My companion, Fred Alderman, 
was with me. 

By Mr. Hayes: 

4 i 

Q. Fred Alderman? A. Yes, sir. 

Q. He was with you? A. Bight. 
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Q. He and you waited first at Deans Siding, and then 
at this hospital? A. Yes, sir. 

Q. Had you been instructed by Mr. Noonan that the 
hospital was the second place of voting? A. I think so, 
yes, sir. 

Q. Did you go to the hospital? A. Yes, sir, we did. 

Q. How long did you wait there, sir? A. Waited there 
something like ten or fifteen minutes. 

Q. Did any voting take place there? A. Not at the 
hospital. 

Q. When was the first time that you did see Mr. Noonan, 
after the time that he instructed you where to be? A. 
After we waited that time out, Fred Alderman and I, we 
said to each other, “They haven’t showed up yet, we will 
wait a little longer,” and we waited a few minutes longer 
and of course—a maroon colored coupe car, which Mr. 

Rumley was in, I know him very well— 

• *•*•••••• 

162 Q. Who is Mr. Rumley? A. He is the section fore¬ 
man of the South Jacksonville section, I understand 
he is the general chairman of the Maintenance of Way de¬ 
partment. 

Mr. O’Donoghue: May it please the Court, we cannot 
hear him down here very well. 

The Court: You will have to talk louder. 

By Mr. Hayes: 

Q. Mr. Cohen, if you will answer me now, and direct your 
answer so that you know I can hear it, then His Honor 
can hear you, because it is important that we all hear what 
you have to say. A. Yes, sir. 

Q. You said that while you were standing at the second 
place— A. At the hospital, was the second place, and as I 
told you, Mr. Rumley came along in a maroon-colored car. 

Q. You have identified him as being the section foreman, 
or one of the gang, and being the chairman of the Brother- 
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hood of Maintenance of Way, is that what you said? A. 
That is what I said. 

Q. All right, now go ahead. A. And he was going in the 
first car. The second car was Mr. Carroll’s, I don’t know 
who the other gentleman was. 

Q. In the second car was Mr. Carroll, you mean the 

163 gentleman sitting here (indicating) at my right? A. 
That is right, sir. 

Q. Who else? A. The third car Mr. Noonan was in, and 
of course after the third car passed, we cranked our car 
up and trailed behind them. 

Q. At that time, you were waiting at the second place 
and when these three cars came along, did you have any 
conversation at that time with any of the occupants of those 
three cars? A. No, we did not. 

Q. They kept on going and you got behind them, is that 
correct? A. Yes, sir. 

Q. Now, where did you then go? A. We went on to the 
nest section, I can’t recall the section, because I am not 
familiar with those places. 

Q. I will let you see this (handing witness document) and 
see if this refreshes your recollection as to where you went. 
A. Sampson, I think, was the next place. 

Q. Now, did you act as an observer at Sampson? A. I 
did. 

Q. And did you continue along with Mr. Noonan the rest 
of that day? A. Yes, sir, I did. 

164 Q. At various places, as indicated on this sched¬ 
ule? A. I did. 

Q. Now, did anything unusual happen at any time during 
that day? A. Well, not until we got to Jacksonville. 

1 Q. Well, there is a location here, South Jacksonville, is 
that the place to which you have reference? A. No, this 
wasn’t South Jacksonville, this was across the bridge at 
Jacksonville, not South Jacksonville. 

Q. You had been to this— A. South Jacksonville River 
Bridge. 

i Q. St. John’s River Bridge? A. Yes, sir. 
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Q. What happened at that time ? A. Well, we drove down, 
trailing behind Mr. Noonan’s car, Mr. Carroll leading the 
way, and we trailed behind— 

Q. Now, did all three cars to which you had reference 
continue? A. No, they did not. Mr. Rumlev’s car went 
out to the city line, and there he turned around and went 
back south, at the filling station. 

Q. When you say 1 ‘city limits”, of what place? A. St. 
Augustine. 

Q. So that was the second place, the place where 

165 you say this happened where you picked them up, I 
mean—it was at the city limits of the place you were 

standing, waiting? A. That is right, yes, sir. 

Q. And at that place, Mr. Rumley left the rest? A. That 
is right. 

Q. You were getting ready to say that something hap¬ 
pened at the St. John’s River bridge? A. Well, we went 
down to the river bridge, and I got out the car and went 
along to Mr. Noonan and Mr. Carroll, and they introduced 
me, who I was, a party observer for the United, and so 
forth, like that, some things he told, and my purpose of 
being there and no objection—I didn’t hear any objection. 

Starting out from there, after we took the vote, we went 
out, on down, passed the St. John River Bridge, we traveled 
in the middle between Mr. Carroll’s car, in the middle, you 
know, and Mr. Noonan was traveling behind, and we got 
down to the railroad crossing, under the bridge we were 
stopped by an officer. 

Q. When you say “were were stopped”, to whom do you 
refer ? A. My car that I was riding in—Fred Alderman and 
myself. 

Q. Where were you traveling with respect to the other 
two cars going along with you? A. In the middle. 

166 Q. There was a car in front, you were in the mid¬ 
dle, and a car behind you? A. That is right. 

Q. You car was stopped in the middle? A. That is right. 

Q. All right. Now, what took place there? A. Well, the 
officer stopped us, one officer was standing down there, un- 
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der this bridge, and waved us down, he was there, and when 
he came up and asked me my purpose, and I told him we 
were with this gentleman behind. 

Q. Who was the gentleman to whom you referred? A. 
Mr. Noonan. 

Q. Mr. Noonan was in the car back of yours? A. Yes, sir. 

Q. And when you were stopped, you told him that you 
w*ere with him? A. That is right. 

Q. Were you allowed, then, to go with him? A. He asked 
were we with him, and he told him, yes we were. 

Q. Now, what happened? Did anything else happen on 
that day? A. Not anything else. 


168 “VOTING-SECRECY OF BALLOT: Represen- 
tative of the National Mediation Board will person¬ 
ally hand the ballot to each eligible voter in the voting place 
and see that each voter personally deposits his ballot in the 
ballot box. Mediator will mail ballots to eligible voters who 
are unable to vote in person because of location or other 
circumstances. No vote shall be deposited in the ballot box 
except in the presence of representative of the National 
Mediation Board, and part observers.’’ 

• *•••••••• 

What happened on the second day? Did you start upon 
the schedule in accordance with the plan set up there? A. 
The second way we started out from St. Augustine, I think 
it were Wednesday, and we proceeded on over to the next 
place, East Palatka, Yelvington, and various places around 
the points we were to go to, until we got to Ormond Beach, 
and before we got to Ormond Beach, I mean, after we left 
the last place, and before we came to Ormond, there 

169 came a hard rain, and with Mr. Carroll driving in 
front, he left us, he must have been going faster, and 

Mr. Noonan’s car were drowned out and we stayed behind 
because we didn’t know the wav, and he knew the way and 
we asked him did he want us to push him off, or shove him 
off to get his car started and finally we got his car started 
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and we proceeded to Ormond, where was the next voting 
was to be held. 

We got to Ormond Beach, and we went across the rail¬ 
road and turned the car around, he didn’t turn his car 
around, he turned sort of sideways, and we came up there, 
and there was an officer— 

Q. How far were you at that time from the car Mr. Noonan 
was riding in? A. Right beside of it. 

Q. Right beside the car? A. Yes, sir. 

Q. And now what happened ? A. An officer came up, one 
that had a uniform on, I was told his name was Whitehill, 
or Whitehurst, or something like that, later, and another 
young man was with him and he called me to his car and 
asked me my business of being there and I told him my 
business, that I was a part observer to the U. T. S. E., and 
we were officially appointed, and showed him my credentials 
and his reply was that white people didn’t need no- 
170 body following behind watching them and what did 
they have me behind watching them for, and so I 
asked him to ask Mr. Noonan, the Mediator, that we were 
working with, was supposed to be with, and I said, “You 
ask him”. 

Q. Where was Mr. Noonan at the time you called him, 
called the attention of the officer to the fact that he was the 
Mediator and you were with him? A. He got out of his 
car, and was closing the door and started over to the place 
of voting, at the station. 

Q. And was he in a place where he could and did see 
you at the time the officer came to you? A. He could have, 
he looked over. 

Q. Then what happened? A. Of course the officer ad¬ 
mitted me to get in the car and go with him and I got in the 
car and went with him down to the police station. 

Q. Did he take the other man along with you? A. He 
called him and told him to trail along behind in his car, 
and taken us to the police station where he was questioning 
us. 




92 


Q. How far away was the police station to which he took 
yoh? A. As near as I can say, around three blocks; and, 
when he got us there, first he questioned Freddie Alderman, 
my companion riding with me, what he was doing, 

171 and so forth. 

Freddie Alderman told him that I was observer 
and that he was companion with me and that he had—and 
he asked about his belonging to the organization, he told 
him he did, and asked what position he held in the organi¬ 
zation, and he told him, he showed him different credentials 
he had and told him he lived at New Smyrna Bay, and 
everybody there knew him, the law—the chief of police 
knew him, his father owned property, he was a law-abiding 
citizen of the State and if there were anything wrong or 
fishy about this, he would like to know about it. 

So, after he got through questioning him, he began ques¬ 
tioning me and I showed him my credentials and told him 
where I lived, and where I were working, where my busi¬ 
ness was, so he went out of the office. 

Q. Did he say anything to you about why he stopped you? 
A. Yes, sir, he did. 

The Court: About what? 

Mr. Hayes: Why he stopped him. 

The Witness: He told us he had been looking for a 
car for two days, he had the number on a piece of paper 
and said he got a long-distance call from Jacksonville stat¬ 
ing the number, the serial number, and that was the car 
he was looking for, for two days. 

172 By Mr. Hayes: 

Q. Now, did he question you further? A. Well, he didn’t 
question us any more about the car, concerning it. 

After we showed him our credentials and told him who 
we were, and so forth, he held us pretty near around an 
hour, as near as I can say, I didn’t check the time, but he 
said, “I ought to keep you here until tomorrow”, that was 
his reply. 
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Q. Well, he kept you for approximately an hour, and 
then, did he turn you loose? A. That is right. 

Q. Did he put any charge against you at that time? A. 
He told us before he released us that this was a clean 
town, he wasn’t going to have an upshot by a negro organi¬ 
zation, and all that, and he said he was going to keep it like 
that. 


173 Q. After the time of that arrest and your release, 
what did you do? A. Went back to Ormond, down to 

where we first were picked up at. 

Q. What condition did you find with respect to voting? 
A. No one was there. 

Q. Was the voting over, so far as you know? A. That is 
right, so far as I know. 

Q. What did you then do? A. We went down to 
Daytona Beach, that was the next voting place we were 
supposed to be. 

Q. And what condition did you find there? A. No one, 
didn’t see anyone at all. 

Q. Did you subsequently learn that the voting was over 
at that time? A. We didn’t take—we run over from there 
to New Smyrna, when we got to New Smyrna Beach, we got 
Freddie Alderman’s brother, with another car, and we 
came back up to Daytona and we called various 

174 hotels at Daytona Beach to try to get in touch with 
Mr. Noonan and we failed to get a reply at any of the 

places. We came back to New Smyrna and others who lived 
there give me various hotels that I might be able to get in 
touch with him, concerning the incident, that which hap¬ 
pened. 

Q. Now, had there, during the time of these two days as 
to which you already outlined, had there been instances on 
which persons on your eligible list of voters were not pres¬ 
ent? A. Well, not before we got to Daytona, there was not. 

Q. After you got to Daytona, did you have any such ex r 
perience? A. No—I mean to say, we wasn’t with him that 
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day, from Ormond, I believe, to Daytona, but on the third 
day, we had several that were eligible and their names 
were called and they weren’t there. 

Q. Did you make any inquiry with respect to those men? 
A. Well, I did, before I took any proceedings in doing the 
thing—I wired. 

Q. Without respect to what you did afterward, did you 
at that time when you found that these men were not present 
at that time in the presence of the Mediator, make any in¬ 
quiry about these men? A. Well, you see, the only thing 
that we did then, I didn’t know whether I had the 

175 authority enough until I got authority from the In¬ 
ternational office in Chicago, when I got the authority 

from the International office in Chicago, I proceeded to ask 
concerning, about the men not there, ready to be voted. 

176 Q. And what, if any, conversation did you have 
with Mr. Noonan about that? A. Well, at New 

Smyrna the next morning, one man was there, he were 
th^re, and four others, and I were told that night, before 
the next morning, that four or five men had been fired there, 
that day. 

The Court: Was this hearsay,—he says “he was told?” 
By Mr. Hayes: 

Q. Well, did you have any conversation with Mr.Noonan 
about that that morning? A. That morning I did. 

Q. Well, tell us that conversation. A. I told Mr. Noonan 
that there were various men had been fired and we wanted 
to ask him, we wanted to ask him to let these men vote, with 
the authority that I had. 

Q. And did he allow the men to vote? A. Well, he did, in 
separate envelopes and put them in his pocket. 

Q. Now, did you see anything— 

How many sections voted there, at New Smyrna? A. 
Three as near as I can recollect. 

Q. Did you see anything unusual as to any of the foremen 
who voted at that time? A. Well, Mr. Clark— 
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Mr. O’Donoghue: I am objecting; let him answer the 
177 question. 

But I am objecting to leading questions, such as 
i Mr. Hayes has been putting to the witness, 
i Mr. Hayes: I submit that that is not leading, the words, 
i “Did you see anything unusual”, is it, sir? 
i Mr. O’Donoghue: You put up to him what the foremen 
were doing. 

i The Court: Go ahead and answer it. 

The Witness: Well, I did. 

Mr. Parker, the foreman, was the first man that was sup- 
i posed to be voting. The first man that Mr. Noonan called 
was Mr. Parker, he was the first name that was called and 
I he came up and cast his ballot and he was standing up and 
i had a pair of blue overalls on, and a jumper and I saw some¬ 
thing sticking in his pocket, similar to a pistol, I knew it 
was one, in his pocket. 

Br Mr. Hayes: 

i Q. Could you see any part of it? A. I saw the handle 
sticking out in his pocket. 

I Q. Did you watch him after that time when he voted? A. 
Did I watch? 

Q. Yes. A. Yes. He got his ballot and he went and marked 
I it and folded it and dropped it in the box. 

Q. What did he do then? A. He stood there and, 
! 178 of course, he called the men’s names, he called them 

up, name by name, and of course they came up and 
i got their ballots from Mr. Noonan. 

Q. After the gang of which he was foreman, voted, what 
! did he then do? A. Kept standing around until it was all 
over. 

Q. And the other foremen there, did they vote? A. The 
other two foremen, they voted. 

Q. And what did they do after their gangs voted? A. We 
left them all standing up. 

Q. Did you see anything unusual happening as far as the 
ballot boxes there were concerned? A. There was some mis- 
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understanding about the ballot boxes, I just remembered, 
I can’t refer back to his name, it is indefinite because I am 
not familiar with the foremen’, he said he thought he had 
not had a ballot to vote, and Mr. Noonan told him that he 
had, and of course, Mr. Noonan unlocked the box and went 
into the box and counted the votes, I guess he counted them, 
sort of looking at them. 

After he found out the man had not voted, he gave him 
a ballot. 

Q. And what happened after that, sir? After that voting 
was completed, where did you then go? A. Oakville. No, 
Oak Hill. 

Q. And did anything unusual happen there? A. I 
179 did not. 

Q. When was the next time that anything unusual 
did happen on this route which was given to you as the 
schedule of voting. A. We went on to the next place, I dis- 
remember, the name, but went to the next section, went on 
until we got to Mim’s. 

We voted Mim’s, and I think Wilder, or something like 
that is the name of the section, at one place. 

Mr. O’Donoghue: Wiley Avenue. 

The Witness: That is right. 

We w*ent down to this section at Wiley, after we left Oak 
Hill, and several men’s names were called eligible to vote, 
and wasn’t there to answer their names. 

Bv Mr. Haves: 

Q. Go ahead; I am listening, sir. A. And Mr. Noonan 
asked where these men were, and they told him that they 
were out of service, he said,—he asked him did he know 
what was the trouble. 

He say, they was out of service by unsatisfactory service 
to the company. 

Q. Was any question put as to when they had been re¬ 
lieved of their employment? A. Yes. He asked them how 
long these men were out of service? 
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180 Q. What was the answer, sir? A. Well, I say, I 
can’t name various ones, I could not call their names 

right, because I don’t know the various ones, he said two 
days, three days, or something like that. 

Q. Were all within a very few days. A. A part. 

Q. Now, after you left Mim’s, including Mim’s and the 
next stop, did anything unusual happen? A. After we left 
Mim’s, between Mim’s and Titusville, Mr. Carroll were 
driving in front and Mr. Noonan was driving in the middle, 
and I was companioned by a fireman named Peoples. 

Mr. Carroll, we all left Mim’s at the same time, pulled out 
together, and he was out of sight, where we could not see 
him. 

Mr. Noonan, he was a little ways ahead of us, and we 
wanted to stay in sight where we could know where the vari¬ 
ous places were, as I wasn’t familiar with these sections, 
one officer passed by, throwed up his hands, was going in 
the direction where we just came from. 

Pretty soon afterwards, I replied to him, “We are going 
to have to be particular”, I say, “Because there is going to 
be something wrong I believe.” 

And we proceeded at a speed not over 50 miles an hour 
any place. 

181 Q. What is the speed limit on the highways? A. 
The State of Florida laws give you the right of 55 

to 60 miles an hour in the days, 50 to 55 at night. 

Q. This was in the daytime? A. That is right. 

Q. And the speed limit was 55 to 60 miles an hour? A. 
That is right. 

Q. You say you never got above 50? A. That is right. 

Q. What happend then? A. Then not long after I made 
this remark to Peoples, my companion, that were riding 
with me—we did not go more than 2 miles further and a 
siren blowed, which they have on motorcycles and automo¬ 
biles and they ordered me to drive to the side of the road. 

I drove to the side of the road and the police says to me, 
“What are you trying to do, trying to take the road” or 
something like that. “Take the highway here”. 
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And “What do you mean?” 

So I told him we were not trying to take the high-way, we 
were party observers and trying to stay in sight of the car 
ahead, told him of the other fellow in front who was Mr. 
Noonan, and who he was and we were not breaking the speed 
limit, I didn’t see how we were, there was no reason why 
they could not be breaking it, and we could not, so 
1S2 he asked me out of the car. 

I got out of the car and showed him my credentials 
and he didn’t want to look at them at all, and asked what 
mv business was, and I told him. 

I asked him if he would carry me, all we wanted was to get 
to our next destination, our next schedule town at Titus¬ 
ville, and to take me and let Peoples go on. 

He said, “No, Nigger”, because you are going with me, 
and he put us in the Titusville jail. 

We stayed in jail—that was on Thursday around 11:30, 
and we had to come out, he took our finger prints. I asked 
him would he let me send a telegram to Chicago, or to some 
of our brothers of our organization where they could come 
bail us out, or let me send a telegram, and he said—I said, 
“You got no charge or anything against us”; I said “We 
haven’t done nothing’ ”. 

He wouldn’t do that at all, he put me and Peoples both 
in jail and we asked some of the— 

Q. How long did you stay in jail? A. It was 11:30 on 
Thursday and Friday afternoon around 3 oclock—that hap¬ 
pened to be visiting day, and a little boy came into the jail 
to see someone and I gave him a half dollar and asked him 
would he slip a note out and take it out for me, where he 
could call some of our brothers, that would send a 
183 telegram, and he promised he would, and I said that 
that there was a fireman that belonged to our organi¬ 
zation by the name of Williams, running on the Titusville 
Branch some place across the state, and he was got in touch 
with. 
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He came during visiting hours and wanted to know what 
! we were doing with—what we were doing in jail. We told 
him. He said he would try to get us out, and he came back 
but they failed to give us bail. 

The next day, after Breakfast, this jailer, the same one 
who had locked us up, he called me out and “Cohen”, he 
said, “Do you know where you can get $35?”. 

I told him, I said, “Well, allow me to send a telegram or 
I long distance call, and I am sure I can get it.” 

I gave him a telegram and he sent it off and pretty soon 
I after that, about an hour and a half, one of the brothers 
came down and bailed me out. 

Q. Now, at this time of your arrest, and your being held 
over a period of time that you have indicated, in Titusville, 
i did you further participate as an observer? A. Go any fur¬ 
ther? 

Q. Yes. A. I did not. 

Q. Did you have any further experience as far as arrests 
i or being stopped by policemen were concerned? 

i 184 Mr. Dumbauld: I object to that question. It is all 
bad enough when the witness tells it, but when the 
questions are asked, I think we must object. 

The Court: Well, he may answer it, not tell any of the 
conversations though. 

Go ahead. 

The Witness: Well, that Tuesday, I mean Friday—when 
i we were bailed out, this fireman Williams, he drove the car 
back to New Smyrna with Peoples and I in the car. 

1 The Court: Just answer the question. 

By Mr. Hayes: 

i Q. Was anything further that happened as far as arrests 
i or being stopped by the police were concerned? A. No ar- 
i rests, but we were stopped again on our way, going back to 
New Smyrna. 

Q. And there was conversation had between yourself and 
officers, at that time? A. There was. 
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Q. Now, after that, you did not go further, nor attempt 
to further participate as an observer? A. I did not. 

Q. When, if at all, did you next see Mr. Noonan? A. On 
the 4th of October, at St. Augustine. 

Q. And what was the occasion of your being there ? A. My 
occasion for being there was, I had a telegram was 

185 authorized by the International Office for me to go 
down, at least by Nebraska Jones, for me to go down 

to see the counting of the votes. 

Q. Now, did you go? A. I did. 

! Q. What occurred, where did you go and what occurred 
at that time? A. Well, the train was in, a little late. 

Q. What time were you supposed to be there? A. 11 
o’clock. 

Q. What time did you get there? A. Around 11:45. 

Q. And did you get to the city at 11:45, or did you get to 
the place of your appointment at 11:45 ? A. I got to the place 
of appointment around 11:45, as nearly as I can recollect. 

Q. What condition did you find existing at the time you 
got to the place of appointment? A. I made an inquiry from 
some of the members of the postoffice department,—where 
I would be able to contact Mr. Noonan, at—so one gentle¬ 
men— 

The Court: Do not tell conversation. He wants to know 
what you did. 

1 The Witness: What did I do—I have to tell about making 
1 the inquiries. I didn’t know where they were. 

186 By Mr. Hayes: 

Q. You had a conversation, as a result of which 
you found out where Mr. Noonan was, is that it? A. That 
is right. 

Q. Now then, what did you do? A. I went and knocked 
on the door at the room they carried the ballots; I walked 
in the room; Mr. Carroll was in the room with Mr. Noonan 
and was breaking envelopes with the ballots in them. 
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Q. Mr. Carroll, sitting here (indicating) ? A. That is 
right. 

Q. Continue. A. Mr. Carroll was breaking open envel¬ 
opes and Mr. Noonan was separating from one pile to an¬ 
other, had two different piles. 

Q. What else happened? A. I went in and sat down by 
the window, and when he got through— 

187 Q. Mr. Carroll did not stay? A. His reply was to 
Mr. Noonan, he was going out to make a long-dis¬ 
tance call and would see him later. 

Q. Did he come back? A. No, sir, not while I was there. 

Q. Then what happened? A. Mr. Noonan completed open¬ 
ing the envelopes and when he got through he went to his 
typewriter and made out a form of some kind, or a letter or 
something, and he asked me where Nebraska Jones was at, 
and I told him, I says, “Miami, I guess, I had a telegram 
from him. ,, 

And he said, “Did he tell you anything you had to sign?” 
A said, “No, he didn’t say anything about signing”, I said, 
and “Sign what?” and he said, “I want you to sign this, 
about what vou saw while vou was here”. 

V 

And I said, I can’t sign that, I wasn’t here when all the 
envelopes was opened, like I was here at first and he said, 
“I want you to sign this verification, what you saw”, that 
is what I understood I was signing, I did not understand 
that I was signing some statement that he had. 

Q. You did at that time sign this thing that he had pre¬ 
pared, is that right? A. I did. 

Mr. O’Donoghue: I think, may it please the Court, that 
Mr. Hayes should produce the paper he signed, the 

188 witness signed, before engagnig in any further ques¬ 
tions about it. It is a written document. 

The Court: I think so. 

Mr. Hayes: All right. 

Has your Honor the pleadings in the case? 

The Court: Yes. 

Mr. Hayes: May I have them, sir? 

(A document was handed to counsel.) 
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By Mr. Hayes: 

Q. This is your signature, is that correct? (Showing 
document to witness.) A. That is right. 

Q. Now, you say here: 

“I, the party observer present at the counting and tab¬ 
ulation of the vote hereby certify that the election reported 

bv the Mediator above was fairlv conducted and the secrecv 

• * 

of the ballot was kept inviolate, and that the tabulation of 
the vote is accurate and complete/’ 

Then, you signed it, is that right ? A. But I— 

Q. Just a minute. Now, at this time you say here that 
“the tabulation of the vote reported by the Mediator above 
was fairly conducted/ ’ 

Now, did vou see this election? 

Mr. 0 ’Donoghue: I object to his question, I do not 
189 think he can impeach his own witness. 

Mr. Hayes: It is not a question of impeaching my 
witness, sir— 

The Court: Sustained. 

Mr. Hayes: Your Honor says— 

1 The Court: You cannot cross-examine him upon that, you 
can ask him what happened—you have already done that. 

Mr. Hayes: He has already indicated what happened. 
May I see the pleadings, sir? 

(A document was handed to counsel.) 

Mr. Cobb: If your honor please, may I call your Honor’s 
attention to the fact that we alleged fraud, coercion and 
intimidation in this case, and that is the very foundation 
to show what took place, in order to show that there was a 
fraud, coercion and intimidation and also a conspiracy. 

The Court: Well, I told Mr. Hayes that he could inquire 
as to what was done, what transpired. 

By Mr. Hayes: 

1 Q. Have you told all that transpired at the time that you 
signed this (indicating) ? Was there any counting of votes 
in your presence? A. No, it was not, not in my presence. 
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As I ’fore told you, when I went in there, Mr. Carroll was 
breaking the envelopes open and he completed—Mr. Carroll 
told him he was going to make a long distance telephone 
call and he never came back and I stayed until he had 

190 completed the breaking of the balance of the ballots 
open. 

Q. I show you this, sir, and ask you, is that your signa¬ 
ture on that document (showing document to witness). A. It 

is. 

Mr. Hayes: If your honor please, I take it that it is not 
necessary for me to offer this, as it is a part of the plead¬ 
ings in the case. I do want to read it to your Honor, how¬ 
ever. 

The Court: Yes. 

Mr. Haves: It is filed as an exhibit to our bill of com- 
plaint. 

“State of Florida, 

“County of Vulusia, ss. 

“This is to explain that I signed the certification on pa¬ 
pers because he asked me to sign them 
“When Mr. Jones wired me to go to St. Augustine, I went 
down on the train and was late in getting there. I was told 
to be in St. Augustine at 11 o’clock a.m., but did not get 
there until 11:45 a.m. I knocked on the door and Mr. Noonan 
opened the door and I went in. When I went in Mr. Carroll 
of the A. F. of L. was opening letters, which held the bal¬ 
lots ; after I came in, he quit and left and never came back. 
“Mr. Noonan said to me after he had wrote out the pa¬ 
pers, that I would sign them. He said, it was to prove 

191 that I saw the votes counted, I said, that I were not 
there to see all the votes counted. He said, that was 

all right, I would sign for what I saw after I came into the 
room. 

“So I signed it. He did not ask me to read it, so I signed 

it. He did not ask me to sign that I had seen all that hap¬ 
pened. Since I was not present at all the voting places. So 
I took his word for it, afterwards, he said I was lucky I 
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didn’t lose my life in the election. So I left after he talked 
about how good the foremen were to the laborers.” 

By Mr. Hayes: 

Q. Now, did that conversation take place between you 
and Mr. Noonan? A. Yes, sir. 

Q. Now, you said that this arrest at Titusville, that was 
where it was, is that correct ? A. That is right. 

Q. Do you know how many of the various stations there 
were to which you had to go? A. Well, I didn’t go over 
them carefully, but understood around 78 sections in all. 

Q. How many sections had been covered at the time you 
got to Titusville and was arrested, after which time you did 
not take part in the observing of the counting? A. Now, I 
couldn’t sav and tell vou the truth definitelv, how 

192 many sections, only from Sampson, up to Mims, why, 
you can count those. 

Mr. Hayes: If your Honor please, your Honor by looking 
at the election list will see that Sampson is the third, and 
he has already testified that he was not present at the first, 
and then Mims is here (indicating) and he has indicated 
that he did participate between No. 3 and the one that is ap¬ 
proximately No. 18, which is at Titusville and from that 
time forward you did not observe anything, on account of 
the arrest you made reference to? 

The Witness: No, sir, that is right, I did not. 

Cross examination: 

193 By Mr. Pierce (for Mediation Board): 

Q. Now, Mr. Cohen, you were a Pullman porter on the 
Florida East Coast? A. Pardon? 

Q. You were a porter on the Florida East Coast Rail¬ 
road ? A. That is right. 

Q. And you were the only official observer for United, 
were you not ? A. That is right. 

! Q. These gentlemen who accompanied you at various 
times, Mr. Alderman and Mr. Peoples, were just chauffeurs 
for you, weren’t they? A. That is right. 



105 


Q. Now, Mr. Alderman was a fireman, wasn’t he? A. Yes. 

Q. And neither you nor Mr. Alderman nor Peoples knew 
about how to get to these various voting places, did you? 
A. No, sir, w'e did not. 

Q. And of course I do not suppose the Mediator knew 
cither, did he? A. Well, I don’t know. 

Q. The Brotherhood men who accompanied you in the 
voting party were more familiar with the voting places, 
were they not? A.Well, they were because they led 

194 the way. 

Q. Do you know of any rule, any provision in the 
regulation which you have seen here, the legal regulations, 
which forbid the presence of the Brotherhood members in 
the election party ? A. I did not quite understand that. 

Q. I say, in these regulations, these rules which govern 
the election, you do not know of any specific provision which 
forbids having the Brotherhood members go along with the 
election party? A. From voting? 

Q. From accompanying the election party. A. Well, I 
don’t know about that, sir. 

Q. You don’t know of any? A. No, sir. 

Q. I am not asking you for your conception of them, I am 
just asking if you know of any provision in the regula¬ 
tions w’hich forbid having anybody from the Brotherhood 
along in the election party? A. Not as I know anything 
about. 

Q. You did not ever raise any objection to Mr. Noonan 
about their being present, did you? A. You mean by these 
men being present to vote? 

Q. No, about Mr. Carroll and his driver accompanying 
this election party. A. Did I make any raise about 

195 that? 

Q. Any objection. A. I did not. 

Q. You testified, I believe, that on the first day of the elec¬ 
tion, you were not present at the voting at the first three 
sidings, is that right? A. That is right. 
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Mr. Hayes: You said first three? 

The Witness: I was at— 

By Mr. Pierce: 

Q. At Deans Siding you w^ere not ? A. Sampson was my 
first. 

Q. You were not present at New St. Augustine. A. No, I 
wasn’t. 

Q. There were two gangs voted at New St. Augustine, so 
there were only two places at which you were not present? 
A. Sampson was my first place. 

Q. Sampson was your first? A. Yes. 

Q. Now, according to your schedule, the voting at these 
two places was scheduled, that is, at Deans Siding and New 
Augustine—what time did you show up at Deans Siding, 
the voting was schedule to start at eight, I believe. A. I 
was there at ten minutes to eight. 

Q. To eight? A. That is right. 

196 Q. And you didn’t see anybody there? A. Nobody. 

Q. Now, the next day, that is, the second day of 
the election, you were arrested at Ormond, that is correct, 
is it not. A. That is right. 

Q. And at the time there were three cars—your car, the 
Mediator’s car and the car of Mr. Carroll, drawn up at this 
siding where the voting vras being held, is that right? A. 
What place was that? 

Q. At Ormond, on the second day of the election. A. 
There were three cars. 

Q. Wasn’t your car across the street or across the tracks 
from the car of Mr. Carroll and that of Mr. Noonan? A. No, 
they was not, I was on acoss the tracks, and turned and came 
back by his car and parked. 

Q. What was that, again, please? A. I say, we went across 
the railroad, and made a turn, a U-turn and brought the 
car back and I came and stopped by his car. 

Q. And your three cars were all on the same side of the 
tracks? A. That is right. 
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197 Q. Wasn't there about fifty or seventy-five feet 
between your car and Mr. Noonan’s car? A. I 
couldn’t tell you how many feet it was, we were close to¬ 
gether, a whole lot closer together than from you and I. 

Q. Closer? A. That is right. 

Q. When the officer arrested you, you never had any con¬ 
versation at that time with Mr. Noonan, did you, you nor 
the officers? A. Not any conversation. 

Q. He took you directly to the City Hall, did he ? A. That 
is right. 

Q. And you did not see that Mr. Noonan saw you, did 
you? A. Yes, he looked over there, he should have seen us. 

Q. Did he show any sign of recognition as to what was 
happening to you ? A. Show any sign ? 

Q. Show any sign when he saw the officer talking, or tak¬ 
ing you away? A. He looked and went on with his ballot 
box, went on in there. 

Q. You didn’t say anything to him about vour arrest at 
that time? A. The officer wouldn’t let us say any- 
19S thing to him. 

Q. The officer wasn’t going to prevent you from 
saying something? A. He did, told us not to. 

Q. Told you not to say anything? A. I told him about 
Mr. Noonan over there and I wanted to ask him, and he said, 
“That is all right, you come on go with me”. 

Q. Why didn’t you say something to Mr. Noonan at that 
time? A. Why didn’t I say something when the officer 
told me not to ? 

Q. What. A. Why should I say something when the officer 
tells you not to say something. 

Q. Then, you didn’t show up at the election party again 
until the morning of the third day, at New Smyrna, is that 
right? A. Yes, sir. 

Q. Didn’t Mr. Noonan appear surprised when you told 

him that vou had been arrested, then? A. I told him what 
« * 

had happened and his reply to me was that he was looking 
for anything to happen. 
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Q. He was looking for anything to happen? A. Yes. 

Q. Now, this second arrest occurred at near Titus- 

199 ville, that is right, isn’t it? A. That is the first time 
when we was stopped—the arrest— 

Q. I am speaking of the first time, you were not arrested, 
Mr. Noonan helped then? A. That is right. 

Q. The first time you were stopped, Mr. Noonan inter¬ 
ceded for you? A. Told the fellow we -were a party, and of 
course we proceeded. 

Q. And the officer let you continue? A. Yes, sir. 

Q. Now, coming back to the third day, the day of your ar¬ 
rest at Titusville, as vou sav, vou were arrested at Titus- 
ville, weren’t you? A. That is right—no, not at Titusville, 
between Mims and Titusville. 

Q. Between Mims and Titusville? A. Yes. 

Q. You say you were driving about fifty-five miles an 
hour? A. I never got over fifty miles an hour. 

Q. Under fifty miles an hour? A. Around fifty. 

Q. Weren’t you arrested in a twenty-five mile 

200 speed zone, though? A. No, I was not, we had never 
got to the city speed-limit zone. 

Q. When the officer arrested you, he claimed that you had 
been speeding, didn’t he? A. That is what he claimed, yes, 
sir. 

Q. And he took you in to the station, and did he not also 
charge you with driving without a license? A. That is what 
he says. 

Q. Mr. Peoples was driving then, wasn’t he? A. Driving 
what? 

Q. Driving your car. A. Peoples wasn’t driving it. 

Q. Peoples was not? A. I was. 

Q. You were? A. I was. 

Q. But you did not have your license with you, did you? 
A. I didn’t. 

Q. You did not have it? A. No. 

Q. When you were—excuse me, please. 
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Didn’t the officer also make an investigation as to whether 
the car was stolen? A. No, he didn’t tell me anything about 
no driving license or anything until the second day— 
201 he came in—he came in and didn’t tell me whether 
he had me charged without a license, or speeding, or 
what, the only thing he told me was when he arrested me, 
that I looked like I was trying to take the highways. 

Q. When you were finally arrested, you were fined $35 
for not having a license? A. I had $35 bail up. 

Q. For not having a license, wasn’t it? A. That is what 
he claimed. 

Q. That is what he claimed? 


202 Q. "When we stopped this morning, I was talking 
about your second arrest, Mr. Cohen, which I under¬ 
stood occurred on the 3rd, is that right? Near Titusville; 
is that correct? A. Yes, near Titusville. 

Q. Where was the mediator’s car when you were arrested 
that time? A. Traveling just ahead of me. 

Q. He was ahead of you, wasn’t he, a good bit? A. Yes. 

Q. He never saw this second arrest at all, did he? A. Well, 
I couldn’t say whether he saw it or not. He was traveling 
not far distant ahead of me; he could not see one of the offi¬ 
cers who arrested us. 

I said, “How about the car in front of us?” 

203 I said he is the Mediator.” 

I said, “If he is violating the speed limit laws, what 
are you going to do about him?” 

Q. How far ahead of you was Noonan’s car when you 
were arrested? A. I could not say how many blocks. It was 
not very far. It is a short distance. 

Q. He never stopped and turned around, did he? A. Who, 
Mr. Noonan? 

Q. Noonan. A. No, the officer who arrested me, after I 
made that reply to him, one of the officers was a state officer 
and the other was a county officer. He ran up there to Mr. 
Noonan’s car or by it, and I don’t know what he said to 
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him, but he turned around and came back with the compan¬ 
ion one, who carried us to jail. 

Q. In the second arrest, you say the officer went up to 
Noonan’s car? A. Yes, sir. 

Q. The arrest near Titusville? A. That is right, the same 
one. 

When I made a reply to him, I said, “If I am speeding, 
breaking the Florida laws for speeding, how about the other 
fellow up in front of me? He is speeding and we are in the 
party with him. How about him ? ’ ’ 

204 So he jumped on his motorcycle and ran on up 
there and turned around and come back, but he didn’t 

bring him back, but he got us and carries us to jail. 

Q. He never took you back to see Noonan, did he ? A. He 
did not. 

Q. Did you ever see him stop Mr. Noonan’s car? A. I 
don’t know definitely, I couldn’t say definitely whether he 
stopped it or not, but he ran up to the car. 

I could not tell you definite where he stopped and where 
he did not. 

Q. How far was it from the city limits of Titusville that 
he stopped you? A. How far from where? 

Q. From the City Limits of Titusville? A. I don’t know 
th^ mileage, the distance between there, but from my estima¬ 
tion, we were about halfway, from as near as my estimation 
myself. 

I don’t know the mileage. I have not been traveling 
enough to know the distance from estimation, but I know 
we wasn’t in the city limits. 

Q. When they were voting at New Smyrna on the third 
day, you came back, is that right? A. What do you mean, 
“I came back?” 

Q. After you had been arrested the first time at Ormond, 
when you were released on the third day you rejoined 

205 the election party at New Smyrna, didn’t you? A. 
That is right. 
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Q. Didn’t you at that time, present a letter to Mr. Noonan, 
the Mediator, protesting the discharge of certain em¬ 
ployees? A. I did. 

Q. This is a copy of the letter, isn’t it? A. Yes, sir. 

Mr. Pierce: I will introduce this later on direct, your 
Honor. 

The Witness: With the man’s name signed to the letter. 
By Mr. Pierce: 

Q. That is your signature? A. Yes. 

• ••••••••• 

206 A. ‘ ‘ These men I am protecting should vote ballot, 
because they are on payroll last half of August and 

still carried on the same. 

“This are the names of Sections as follows”— 

Q. (Interposing) “Names and Sections as follows”.— 
A. Yes. 

Q. Then you list some. A. “ J. K. Booth, Section 16.” 

Q. What is the first one, the first name? A. J. W. Jones, 
Section 15, September 22.” I think that is when they were 
fired. 

“Wesley Branch, Section 16.” 

He was fired on the 20th. That is the information that I 
have got. 

“Solomon Kendrick, Section 1-OE.” Fired on the 24th. 
“Willie Hines”, nothing definite. 

“James Williams, W. H. Woodard, Charlie Johnson.” 

Q. This letter makes no request, does it, that the election 
should be stopped? 

Mr. Hayes: I submit that is an improper question. He 
has read the whole letter. 

The Court: The letter speaks for itself. 

By Mr. Pierce: 

Q. I might ask you, aside from this letter, did you 

207 request Mr. Noonan at that time that the election be 
stopped? A. Well, I didn’t. No, I did not because I 
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did not think that was my authority after the election was 
started. I was not the International President, you know. 

Q. But you, yourself, did not ask that the election be 
stopped. A. No, I just write our Chicago officer and ask 
them what I must do. 

As to why they were fired in the first place. 

Q. I might ask you, Mr. Cohen, after your release after 
your second arrest, why didn’t you rejoin the election party? 
A. Why didn’t I? 

Q. Yes. A. Because I didn’t know but that I would be put 
in jail again for awhile. 

If I were to join them again, I would be put in jail all up 
and down the road. I have been threatened one time and 
put in jail twice, and I did not want to be continued to be 
put in jail. 

Things that were involved on up and down the road, if 
we continued that we might lose our lives. My life is more 
valuable than that, you know. 

Q. You were released on the 4th day of the election? A. 

I think it was the 4th day. 

208 Q. There were several days left of the balloting? 

A. It was that same day from Titusville on down, all 
the way out of the section. 

I was not with them. I didn’t see no reason why I should 
take any part on going further. 

Q. There was no other reason that you could not have 
joined them outside of the fact that you were afraid? 

Mr. Cobb: I did not get that. 

Mr. Pierce: I just asked him, I said, ‘ ‘ There was no other 
reason that you couldn’t have joined them, outside of the 
fact that you were afraid?” 

The Witness: I did not think there was any need for me 
joining them again after they took all the votes from Titus¬ 
ville on, as far as they were going, and I didn’t think there 
was any need. 
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By Mr. Pierce: 

Q. You did not make any attempt to contact Mr. Noonan 
after your release? A. After I was released, I didn’t know 
i what to do about it, whether I should keep on or not, but 
my thought was— 

The Court: The question was whether you went to see 
Mr. Noonan. 

' The Witness: No, I didn't try to see him any more. 

By Mr. Pierce: 

i 209 Q. You didn’t try to rejoin the election party, did 
you? A. No, I did not try to rejoin them any more. 
! I had been put in jail two or three times and that—I did not 
want to be put in there the third or fourth time. Anything 
else could have happened. 

Q. The counting of the ballots was done in St. Augustine 
was it not. A. Yes. 

Q. What time of the day was it that you came in? A. 
Around 11:45 in the morning. 

Q. 11:45 in the morning? A. Yes. A section of the train 
were late. 

Q. When you say you came in, you saw both Mr. Noonan 
and Mr. Carroll, the Brotherhood representative? A. Yes, 
sir. 

Q. Wasn’t Mr. Noonan sorting out this envelope here, 
this type of envelope when you came in? A. Well, yes, that 
i type. He had envelopes of that description, then he had 
some more envelopes. 

i Q. Wasn’t he sorting out this type when you came in? 

Mr. Cobb: What did he say? 

He said he had some of that description and some other 
kind? 

The Witness: Yes. 

210 By Mr. Pierce: 

Q. Mr. Noonan? A. And Mr. Carroll, 
i Q. I was asking you about Noonan, first. A. Mr. Noonan 
i was not opening the envelopes. Mr. Carroll was opening 
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them and Mr. Noonan was separating and putting them in 
each pile. 

' Q. Mr. Carroll was opening envelopes? A. Yes, he was. 

1 Q. And opening this type of envelope? A. That type. 

When I walked in there, he was opening an envelope of 
that description. 

Q. You saw him open these ballots? A. Yes, I did. 

Q. You saw him remove the ballots from there? A. Yes 
sir; I saw him break over—break open the envelope. 

Q. Didn’t you say anything about it? A. No, I did not. 

Q. Why not ? A. I did not know whether I had any right 
to say anything about it. 

Q. You knew that Mr. Carroll wasn’t an observer? A. I 
knew he was not an observer. That is,— 

211 Mr. Hayes: If your honor please, his answer in 
addition was, if I caught it, “That is why I thought 
he had no rights in there.” 

The Court: Didn’t you say you knew he was not an 
observer? 

The Witness: Yes, I knew he was not an observer, that 
way my understanding. It was my understanding that 
they didn’t have no observer. 

Mr. Hayes: His Honor wants to know if you said that 
he was, or was not an observer. 

The Witness: He was not. 

Mr. Hayes: And his answer was, therefore, “That is 
why I thought he didn’t have any right in there.” 

By Mr. Pierce: 

Q. How long were you in there? 

You came in at 11:45, what time did you lave? A. I 
was in there until they completed, but I did not look defi¬ 
nitely at the time. 

Q. Approximately how long were you in there? A. Oh, 
approximately, I would say, 30 minutes. 

Q. Just 30 minutes? A. If there was any over, there 
wasn’t very much over. 
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Q. Mr. Carroll left the room when you came in, is that 
right? A. He said he was going out and make a 

212 long distance call, and he would say him later. 

Q. Didn’t Mr. Noonan, while you were there, 
count the ballots? A. No, he was separating them on each 
pile. 

Q. He separated them on each pile, didn’t he? A. 
Counting them. 

Q. Well, he was separating the Brotherhood ballots, 
was he? A. I dont know whether they were Brotherhood 
ballots. 

They were putting them in two piles. 

Q. He -was separating the ballots into two piles? A. 
Yes. That is right. I was standing over by the window. 

Q. Wasn’t he counting them as he separated them? A. I 
didnt hear him count, like “1, 2, 3”, I didn’t hear him say 
it. 

Q. Not out loud? A. Not out loud. 

Q. You stood and watched him? A. I stood over there 
and watched. 

Q. Didn’t you stand right behind him? A. I was stand¬ 
ing by the window, those that I saw when I was in there, 
opened. 

213 Q. How far away were you? A. The distance 
from him to that lady, right there, I was standing 

up beside the window. 

Q. Weren’t you watching him? A. Yes, I was watching, 
those that they—those he had already opened. 

I wasn’t watching to see what they were. 

Q. But you were not just looking out the window were 
you? A. No, he put some on this pile and one on that pile, 
and they were not there at the start—I could not know 
which was which when he got through. 

Q. Before you left, didn’t Mr. Noonan ask you if you 
wanted to call—you wanted to count the ballots? A. He 
never told me anything about it. 

Q. He didn’t? A. No. 
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Q. Yon never said to him, “I don’t think it is necessary 
for me to count them. I have already done it.” A. No. 

Q. Nothing to that effect! A. I never said anything 
like that. 

Q. Mr. Noonan merely requested you to sign this affi¬ 
davit which you signed, didn’t he? A. Yes, he did; he 
went to his typewriter and made it out, and asked 

214 me to sign it with the telegram which I got through 
from Nebraska Jones. He said, “Where is Jones?” 

I said, “He is in Miami”. 

He asked me, he wanted me to sign it. 

I said, “Sign where?” 

He said, “Sign for what you saw’ was in the room was 
fair.” 

I said, “I can only sav as far as w’hat I w’as in the room, 
^rhat I saw, but I couldn’t testify that it was fair and that 
I was in here from the starting of the opening of the votes. 
I couldn’t say that the election w’as fair. I was not with 
you, you know that yourself.” 

He said, “I just want you to sign it as far as you saw, 
that is what I want you to do.” 

Q. Mr. Noonan didn’t high-pressure you? 

Mr. Hayes: I object. 

The Court: He may answer. 

1 Mr. Hayes: The question is, “He didn’t high pressure 
you.” 

Now, after all, “high pressure” is a conclusion. 

Very frankly, I suppose I know more than he does as 
to the meaning of the word, but I don’t know what he 
means by high pressuring. 

Certainly it is not a proper question to ask a conclusion 
of that character. 

215 Mr. Pierce: We will change the question. 

By Mr. Pierce: 

1 Q. Mr. Noonan just asked you to sign it once, did he 
not? A. He asked me to sign for what I saw while I was 
in the room. 
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! Q. He said that to you? A. Beg pardon? 

Q. Noonan said for you to sign for what you saw in the 
room? A. Sign for w’hat I saw when I was in the room, 
i and I said, “The only thing I can sign for is what I was 
in the room.” 

I remember these w’ords, “That I couldn’t sign for 
something that I didn’t know’, I wasn’t there; I was in jail 
part of the time. I wasn’t in there when they started. I 
could not sign it.” 

i Q. You didn’t talk about the fact then that you had not 
i been present at the actual balloting? 

Mr. Hayes: I submit he answered by saying just that 
very thing. 

He just answered by saying that he told Mr. Noonan 
that he was not present at the time of the balloting and 
he was in jail during part of the time and he wasn’t pres- 
i ent when the counting began and therefore, he couldn’t 
certify. 

! 216 The Court: He may answer. 

The Witness: Now, what did you say, sir? 

Mr. Pierce: Read the question. 

1 (The pending question was thereupon repeated by the 
reporter.) 

Th Witness: You mean I talked to him concerning it? 

The Court: Yes, that is the question. 

The Witness: No, 1 didn’t talk to him concerning it. I 
told him that I wasn’t there. I told him in presence, that 
I wasn’t here at the start of the opening of the ballots; I 
wasn’t to see the election, how it was carried out, I 
couldn’t sign nothing, you understand and he said, “I just 
want you to sign for what you saw while you were here in 
my presence now.” 

I was under the impression that he wanted me to tes- 
1 tify to what I saw there in the room. 

By Mr. Pierce: 

Q. This is the copy, is it not, of your affidavit ? 

Mr. Pierce: Maybe you have the original. 
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Mr. Hayes: We offered it, and read to him the certifi¬ 
cation at the bottom. 

Mr. Pierce: That is a copy. 

(The document was handed to counsel for the plaintiff.) 
By Mr. Pierce: 

217 Q. Did you read that over, which you had 
signed? A. I didn’t read it before I signed it. 

Q. You did not read it? A. No, sir. 

Q. Why didn’t you read it? A. I was taking his word 
for what he says. I was under the impression that he 
wanted me to sign just what I did while in his presence, 
when I was there. 

I didn’t know anything—it was anything like that and I 
put it in my pocket and walked out, and before I walked 
out, he told me, after I signed it, he said, “My boy, you 
are very lucky to get off with just being put in jail. I was 
looking for you to be dead. You were lucky.” 

Q. He said that, did he? A. Yes. And he said, “The 
Section foremen are good to these boys, such as getting 
doctors for them.” 

Q. When did he say that? A. After I signed that. He 
said, “These section foremen that employ you, buy grocer¬ 
ies and get doctors for you, and we will get along all right 
until you start down there with that.” 

And he said he was looking for anything to happen, 
i I put it in my pocket, and didn’t think no more about it 
until something was mentioned. 

I went by and looked at it. I don’t know just where it 
was. 

218 I had never been through that kind of procedure 
before. 

Mr. Pierce: That is all I have. 

Cross-examination. 

By Mr. O’Donoghue: 

Q. Br. Cohen, you were appointed observer by United 
Transport workers throughout this election, weren’t you? 
A. I were. 
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Q. And you were given a copy of the rules pertaining to 
this election, were you not? A. Yes, sir. 

Q. As observer for your union, the United Transport 
Workers. You knew what the duties of an observer were, 
did you not? A. I did not. 

I had never been in that performance before. I had 
never anticipated what maintenance employees’ election 
vras, except our capacity. 

I was just a train darkey and didn’t know anything about 
that. 

Q. You were given an eligibility list, weren’t you? A. 
Yes, sir. 

Q. You were told to check that eligibility list, were you 
not, against those men who came up to vote? A. Yes, I 
were. 

Q. And you were told to protest if any man came up 
to vote whose name wasn’t on the list. That is cor- 
219 rect, is it not? A. Yes, I were. 

Q. So you knew what your duties, then, of an ob¬ 
server, were, didn’t you? A. Well, going by the regula- 
lation, what they made, why, I knew what their duties 
were. 

Q. You knew enough, did you not, to make a written 
protest of the five men whose names were on the eligibility 
list at New Smyrna, and who didn’t vote? A. No, I did not 
until I got authority from the International Office. That 
is why I didn’t make one before. 

Q. When you looked at your eligibility list at New 
Smyrna, and you saw the names of these men on the eligi¬ 
bility list and they did not vote, you called up your Inter¬ 
national Office, didn’t you? A. No, we had not got to that. 

I called the office up before that morning we started 
that voting at New Smyrna. I got in touch with the office, 
from the authority, what must I use in that method. 

Q. And they called on you, told you to make a written 
protest, didn’t they? A. No, they did not tell me to make 
no written protest; they told me to make a protest. 

Q. Yes. 
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220 Your international union told you to make the 
written protest? A. They did not tell me to make 

no written protest. I made the written protest, myself. 

Q. You did? A. Yes. 

1 Q. You had read these rules and regulations, had you 
not? A. Not all of them. 

i Q. Didn’t you, as a party observer, before you went on 
this election, read these rules and regulations about this 
election? A. I didn’t read them all, no; I did not. 

1 Q. I will ask you, did you read rule IV, which reads as 
follows: 

“The election will be supervised by Mediator J. Joseph 
Noonan of the staff of the National Mediation Board, and 
he will interpret and apply the rules governing the elec¬ 
tion and decide on all challenged votes. His designation 
^hall be final as to the immediate conduct of the election, 
but appeals may be made to the National Mediation Board, 
provided that notice of such appeal is given in writing to 
the Mediator prior to the submission of his report of the 
election to the Board.” 

Had you read that? A. No, I did not. 

221 Q. Did you just out of the clear sky, guess, then 
that you should have put this protest in writing? 

A. Well, I know this much: In writing, the reason I made 
it in writing, I knew from my acknowledged, it was sup¬ 
posed to be given in writing, from my own acknowledge. 

Q. Yes, you knew of your own knowledge that the pro¬ 
tests should have been in writing, not that you got from 
reading the rules? A. No, I did not get that from read¬ 
ing the rules. 

1 Q. You further knew, did you not, Cohen, that when 
you went along as an observer, you were to go along and 
see that everything was done right in this election, did you 
not? A. As far as I saw. 

Q. And if anything was out of the way that prejudiced 
your unions rights, it became your duty then to protest; 
that is correct, isnt it? A. Yes, as far as I knew, yes. 
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Q. Well, now, when you saw Mr. Parker at New Smyrna 
in blue overalls with the butt of a gun protruding out of 
his pocket, didnt you think you should make some protest 
to that? A. Make some protest to that? 

Q. Yes. A. Well, we had enough trouble up and 

222 down the railroad, I didn’t want to have any more 
trouble. You see, I didn’t say anything at all about it. 

Q. You did not make any protest at all to Mr. Noonan, 
the mediator? A. I did not. 

I did not say any more to him. 

When I gave him that piece of paper that morning, why 
I did not say nothing no w^av at all about the vote and how 
it should be carried, no way. 

Q. You made an affidavit before the National Mediation 
Board, didn’t you? A. Yes, I did. 

Q. You didn’t say anything there in that affidavit about 
Mr. Parker, the foreman, having a gun when he voted, at 
New Smyrna? A. I did not think that that came under 
my—I should not say that, you understand; I was not a 
member of that craft. 

Q. Well, you were an observer, were you not, at the 
election? 

You were filing an affidavit with the Board, weren’t you, 
to protest what occurred during the election? A. Yes, I 
did that. 

Q. You didn’t mention anything about that in 

223 your affidavit, did you? A. I didn’t mention any¬ 
thing in that affidavit. I thought there was coming 

a time when I would be able to tell this before what had 
happened. 

Q. Did you report that fact that Parker, the foreman, 
had a gun at New Smyrna? Did you report that to Mr. 
Townsend ? 

At the time that he voted, did you do that? A. Did you 
tell him about it? 

Q. Yes. A. Yes, I made a reply to him about it and 
told him. 
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Q. When did you tell him about it! A. You mean what 
month and when it were, you mean! 

Q. Yes. A. Oh, I told him after the election, before I 
told him that it happened. 

Q. Did you tell him after they filed their protest with 
the national mediation board, or after the protest had 
been filed with the Board! A. I don’t know when they 
filed the protest. 

Q. Well, they filed the protest about two weeks after the 
election? A. No, I told them afterwards. 

Q. You told him afterwards! A. Of course, I was out 
on the railroad. I was out—busy working that day, you 
know, and was not able to get in touch with them all 

224 all the time. 

Q. You are still working on the Florida-East 
Coast, aren’t you! A. I am. 

Q. And you are a member of the United Transport Work¬ 
ers! A. Yes. 

Q. Did you tell Nebraska Jones about Parker having the 
gun at New Smyrna? A. Did I tell Nebraska Jones that 
he had the gun! 

Q. Yes. A. I think I did. 

Q. What time, when did you tell him! A. When I got 
in touch with him down at Miami, I told him. 

Q. About how long after the election? A. When I was 
able to get in touch with him, well, two or three weeks; 
something like that, afterwards. 

Q. Did you ever talk to Solomon Kendrick about it? A. 
I did not. I haven’t seen him any more. I haven’t seen 
Solomon Kendrick any more from that time when the elec¬ 
tion were, until they come up here. 

Q. On this eligibility list, do you remember when you 
came to Riley Hill, when you were voting at Riley Hill? 
A. Yes, I remember. 

Q. You had this eligibility list the first two days 

225 at each section place where the voting occurred? A. 
Yes, I did. 
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Q. And you were beside Mr. Noonan as he called the men 
up and you checked it off on your list, did you not? A. 
Yes, I did. 

Q. Before you reached New Smyrna, had you any place 
where you were voting upon any men whose names were 
on the eligibility list who were not present there voting? 
A. Yes, sir. 

226 Q. Any who were discharged? A. At Bunnell, as 
near as I can remember, at Bunnell, I think it was 

Bunnell—the section before we got to Bunnell. There is 
a w*ater tank there. 

Q. Bunnell? A. Not Bunnell, it is the place before we 
got to Bunnell. There is a water tank. 

Q. I hand you a list of the places and ask you to point 
it out. A. It is the section just before we got to Bunnell. 

Q. Let’s look over here and see if we can find it. Here 
is Wiley Avenue, Oak Hill. A. No, just before we got to 
Bunnell. 

Q. There is no Bunnell on here. A. There is a water 
tank there. If I see the foreman’s name, I will know it. 

Q. What section is it, is it Section 10? A. It might be 
Espanola. 

Q. Well, what did you find at Espanola, if that is the 
place? Tell us. A. When I went there to check, the fore¬ 
man only had three or four men working there. Several 
names were called and they were not present. 

Mr. Noonan asked where those men were and his reply 
to Mr. Noonan was that these men were out of serv- 

227 ice. He asked what were the men fired for and he 
said, “Unsatisfactory service.” He said one fellow 

was in jail and one went to see his grandma or grandpa up 
in Georgia and two were fired. 

Q. What place was this? A. As near as I can remember, 
it was the section before we got to Bunnell. It is a water 
tank. I guess some of the other men are familiar with the 
road and will know. 

Q. What is the section on the list? Give the number. 
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Here is Bunnell. It will be Mile Post 21. Here is the 
one before that. Mile Post 21 is Section 9, is it not, on the 
list of voting places? 

Mr. Haves: You do find a station at Bunnell. I heard 
you say there wasn’t any such station. 

Mr. O’Donoghue: Yes. 

I am handing the witness the eligibility list. He is look¬ 
ing at that to see if he can find the place. 

The Witness: I think the foreman’s name is Mr. Tanner. 

By Mr. 0 ’Donoghue: 

! 

Q. That is section 9. On the eligibility list Tanner only 
had four other employees besides himself, didn’t he? A. 
I think, if I am not mistaken, that—I know it is one section 
before Bunnell. It must be one of these sections. 

Q. It may have been in either 10-P or Section No. 1-B? 
A. It was one of those sections. I knew there were three 
or four men who were not there. 

Q. Were there any other sections other than in 
228 New Smyrna where you were not present, men whose 
names were on the eligibility list who were not pres¬ 
ent there to vote? Take that list and see if you can recall. 

1 Mr. Hayes: Of course, that would go only as far as 
Titusville, because after that he wasn’t there. 

The Witness: At Mims we had some men at Mims, I am 
sure. 

By Mr. O’Donoghue: 

Q. At Mims? A. Yes, sir. 

Q. How many men were there who did not vote? A. I 
am just saying indefinite. As long as it has been, I couldn’t 
say right off-hand, but there were some they called the 
names and they weren’t there and Mr. Noonan asked where 
the men were and he said, “We have one in jail in Titusville 
and another one was going somewhere else.” 

Q. Mr. Cohen, didn’t this occur at each of the places that 
you stopped: Mr. Noonan would call off the names from 
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the eligibility list and when an answer was not forthcoming, 
he would ask the foreman or the other laborers around 
there what happened to those men? A. He didn’t ask the 
laborers, he asked the foreman. 

Q. And the foreman gave him an answer? A. Yes, he 
did and replied that some of them was in jail or some was 
gone. 

Q. Mr. Noonan marked those down, didn’t he? A. 

229 I don’t know whether he marked them down, but I 
put—if one was absent I put an “0” or something 

there. I don’t know whether we have the list that I was 
using or not, but I made some identification to show that 
those men were not present. 

Q. In other words, at every place you were there, you 
did make an identification mark on your own eligibility list 
that they weren’t present? A. That is right. 

Q. As far as your testimony is concerned now, there was 
one at the spot before Bunnell and some at Mims? A. Yes, 
sir. 

Q. Do you know the number at Mims? A. The number 
of the section there? 

Q. No, the number who weren’t present. A. Not off¬ 
hand I don’t, because there was something more than two 
or three, but I know that the reply was to Mr. Noonan, when 
he asked the foreman where the men were, he would say 
that one is in jail and he asked what he was in jail for. 

Q. Yes. Did you further make a request, other than your 
written protest, to Mr. Noonan, that these men should vote 
by ballot, vote through mail, even though they were not 
present? A. Did I ever protest that? 

230 Q. Yes. A. No, I did not. He said, himself, in 
his own words, that they would mail a ballot to them, 

he w’ould put the ballot separate, he would take it in his 
pocket and mail them to St. Augustine for the date of the 
4th and if the foreman had a copy dismissing them which 
was shown in St. Augustine for a certain date that the vote 
wouldn’t count. 
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Q. In other words, Mr. Noonan said that although these 
men were not present in person, he would still mail them a 
ballot so that they could vote and give them until October 
the 4th to mail that ballot in at St. Augustine? A. Pro¬ 
viding the discharge slip hadn’t gone in before a certain 
time. I don’t know what the date was. 

Q. The list, the eligibility list was set for the last two 
weeks in August and only those on the payroll the last two 
weeks in August could vote. That is true, isn’t it? A. Yes. 

Q. And Mr. Noonan said, as long as their names were 
present on there, that he would mail those men ballots and 
let them mail the vote in to St. Augustine. That is correct, 
isn’t it? A. Yes. 

Mr. Hayes: I suggest, your Honor, that Mr. O’Dono- 
ghue state what the man’s position was and that it was con¬ 
ditioned on the fact that they didn’t get some kind of a 
discharge slip. 

231 The Witness: Well, he did say something. You 
know, I am not acquainted with— 

Mr. O’Donoghue: I will clear it up. Give me that pro¬ 
test again. 

By Mr. O’Donoghue: 

Q. You see these names on the protest you filed. You 
gave it to Noonan and asked him to let those men vote even 
though the record showed they were discharged? A. That 
was at New Smyrna, but I gave him that before. We 
started out that morning. I called up the places and I 
couldn’t get over. 

After I got in touch with Chicago, asking for the. author¬ 
ity for me to use, couldn’t I make up a protest,—and I 
wrote these names down after I couldn’t get in touch with 
them,—I gave them that. 

Q. Noonan gave a ballot to Solomon Kendrick that day 
and let Kendrick vote, didn’t he? A. He gave him a ballot 
and Kendrick, after he gave it to him, he put it in his 
pocket. 

Q. Kendrick voted, didn’t he? A. Yes. 
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Q. And Noonan put the ballot in his pocket? A. Yes. 

Q. And he let the rest of the men vote? A. Yes, 

232 he put it in his pocket separate from the others. 

Q. The men voted and Noonan put the ballot in his 
pocket, didn’t he? A. Yes, sir. 

Q. And these men had been discharged before, hadn’t 
they, a few days before? A. Just a couple, two days before. 

Q. And the rest of these men, in these other places, who 
didn’t put in an appearance, though their name was on the 
eligibility list, Noonan told you he was going to send mail 
ballots to those men and let them vote by mail and have 
them mailed into St. Augustine? A. If he knew where 
they were. 

Q. Yes. A. If he knew where they were. 

Q. You didn’t object to that, did you? A. No question 
whatever I would object to him sending the men ballots, of 
course not. What we wanted him to do was to let them 
vote. We had no question of that, but they were up and 
down. 

Q. Is it your testimony that at Deans Siding, that you 
reached there at ten minutes of eight? A. I did. 

Q. Did you ever go back to find out what time the 

233 balloting started there? A. Go back to Deans Siding? 

Q. Yes. A. No, I didn’t go back. 

234 Q. Did you go back there to ask anyone or any of 
the laborers there who were on the eligibility list 

what time the balloting started there ? A. I did not. 

I did not ask them because I had an instruction from the 
Mediator that I was not supposed to have any kind of com¬ 
munication with any of the employees before or after. 

Q. Now, you picked up with the Mediator? The Medi¬ 
ator and his party at Sampson, did you not? A. No. I did 
not. 

I picked up with the Mediator at East Coast. They were 
going enroute to Sampson. 

Q. The first place you appeared as an observer, was 
Sampson? A. Yes. 
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Q. So you missed Sampson? A. And New Augustine. 

Q. And Dean Siding? A. Yes. 

Q. You were not present there? A. No. 

Q. The rules under the ballotting were to start at 8 a. m. ? 
A. Yes. 

Q. Your testimony is that you got there at 10 of 8 

235 and waited? A. I waited. 

Q. You didn’t see anybody? A. No, I did not. 

Q. Did you get out of your car and ask any of the labor¬ 
ers or anyone present? A. I just got through telling you 
I saw some of the laborers and I didn’t want to ask any of 
them. I did see a lady across the street. 

I got out of the car and asked her, did she see any men 
like a crowd that were to be in voting, or something like 
that, and she told me, no, that she had not seen anybody. 

They were right across the railroad and we stayed there 
15 minutes and waited until after the time that we were 
due up to New Augustine and we proceeded to the East 
Coast Hospital. 

We did not know where they were going or where they 
were. Later we went up to St. Augustine and we sat there 
in a car and after a while, about 10 or 15 minutes after that 
time Mr. Carroll and Mr. Rumley was in a maroon colored 
care; Mr. Carroll and Mr. Noonan came out and we trailed 
behind them and went— 

Q. (Interposing) When you got up to Sampson, did you 
nlake any protest to Mr. Noonan that you had been at Dean 
Siding at 10 minutes of 8 and you were waiting for the 
balloting? A. Yes, I told them we were there. 

236 Q. What did you tell Mr. Noonan then? A. I told 
him and—I told him at Sampson, the next place where 

we were. 

Q. What did you tell him? A. He asked me where we 
were, and I told him where we were. 

Q. Did you tell Mr. Noonan that you were at Dean Siding 
at 10 of 8 waiting for the balloting? A. I did. 
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Q. Did yon ask Mr. Noonan what time the balloting be¬ 
gan at Dean Siding! A. I already knew because he told me 
the day before, and I had the schedule there. 

Q. Well, the balloting was to begin there at 8 a.m.! A. 
I know it was. 

Q. And you got there at 10 minutes of 8! A. That is 
right . 

Q. And you waited for 15 or 20 minutes and no one was 
there? A. That is right. 

i Q. So the balloting must have happened sometime before 
10 of 8? A. I don’t know whether it w-as or not, but I know 
' nobody showed up at that place where they said was Dean 
Siding. 

237 Q. And didn’t you tell Mr. Noonan, in the pres- 

' ence of the other people who were there—Mr. Carroll 

and the rest of them, that you had car trouble and tire 
trouble? A. I did not. 

I Q. And that you were late getting there? A. No, I did 
i not. We didn’t have any tire trouble, 
i Q. Did you make any written protest to Mr. Noonan for 
i conducting the election ahead of schedule? A. No, I didn’t 
tell him . Did I make any protest to him that day? 

Q. Yes. A. No, I did not. 

Q. Didn’t Mr. Noonan tell you that he was having a guide 
to conduct them around all these places, and was going to 
! be driven by one of the Brotherhood of Maintenance of 

I Way? A. He did not tell me. He might have told Jones, 

but he didn’t tell'me. 

! Q. Did Jones tell you that there was going to be a guide? 
A. No, he did not. 

I Q. Directing you around? A. He did not. 

Q. The Brotherhood of Maintenance of Way didn’t have 
any observers at all following the Mediator, did they? 

238 A. No, they said they didn’t have none. I don’t 
know, I was not up there. 

Q. When you came into St. Augustine to count the ballots 
were you still acting as observer? A. I guess that is what 
i you would call it, acting, I don’t know. 
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With the authority that I got, this telegram that Jones 
could not get there, and he wanted somebody there and I 
was the closest one for him to get in touch with at Jackson¬ 
ville, only 37 miles, and I was the only one for him to get 
in touch with. 

1 Q. So you were going into St. Augustine as an observer 
to count the ballots, is that correct? A. St. Augustine? 

Q. St. Augustine; you were going there to count the 
ballots as an observer, is that correct? A. I was going in 
there as, I guess that is what you would call it, the observer, 
yes. 

Q. When you went in the room, where was Mr. Carroll 
and Mr. Noonan ? A. Mr. Carroll was standing up in there, 
breaking open envelopes. 

Q. Where was he standing? A. He vras standing over 
there by the table. 

Q. If I take this (indicating) to be the door, as 
239 you came in, where was Mr. Carroll and Mr. Noonan, 
with respect to your standing in the doorway? A. 
The table was over in the corner, the right hand side. 

Mr. Carroll was facing the door, the table facing the door, 
when I walked in, and he was breaking open an envelope, 
and he completed the envelope with the ballots in it while 
I was in there. 

Q. What kind of an envelope was it? A. A large one, 
like they showed me awhile ago. 

1 Q. Was it this type of an envelope that Carroll was 
breaking open? A. Yes, sir. 

Q. This type? A. Yes. 

Q. It wasn’t this type (indicating)? A. There were no 
small ones. 

Q. It was one of these large ones? A. Yes. 

Q. And you actually saw him taking this large envelope 
and breaking it open; is that correct? A. Yes, he was 
breaking them open. 

Q. Did you see any other of these types of envelopes 
right near Carroll that he had broken open? A. Yes, sir; 
they were on the table. 
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240 Q. They were all over the table? A. Not all over 
the table. 

They were stacked up on the table. I don’t know 
whether he broke those open or not, but he was breaking 
that particular one open when I came in there. 

Q. But he was breaking open this particular type of an 
envelope? A. Yes, sir. 

Mr. O’Donoghue: May this be marked for defendant’s 
Identification No. 1. 

The Court: Yes. 

The Clerk: That will be defendant’s No. 2. 

Mr. O’Donoghue: Defendant’s No. 2. 

(Document referred to was marked for identification De¬ 
fendant’s Exhibit 2.) 

By Mr. O’Donoghue: 

Q. What Mr. Noonan—what was Mr. Noonan doing when 
you came in? A. Putting them in one pile and some in 
another one. 

Q. What was he putting in one pile and one in another? 
A. The ballots I guess; they were being taken out of the 
envelopes. 

Q. Did you know what they were? A. Did I know 

241 what they were? 

Q. Yes. A. Sure I knew what they were, I guess, 
they were being taken out of an envelope, supposed to be 
ballots. 

Q. Were they actual ballots, that he was taking out of 
envelopes? A. I couldn’t say that they were ballots. He 
was taking them out of the envelope. I didn’t look at them 
and I don’t know whether they were paper or ballots. 

Q. You don’t know whether they were ballots or not that 
he was putting in one pile and another? A. I could not 
say; he was breaking the envelope that they were supposed 
to be in. 
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Q. Carroll left the room as soon as you came in! A. He 
said he was going to make a long distance call. 

Q. He left the room immediately after you came in? A. 
Yes, sir; he didn’t break open another, envelope. 

1 Q. You stayed in the room there, after, didn’t you? A. 
Until he completed the ballots. 

Q. Until Mr. Noonan completed counting the ballots, is 
that right? A- I didn’t say “counting”; I don’t know. 

' Mr. Hayes: Just a minute. He didn’t say that and you 
know he didn’t. 

By Mr. O’Donoghue: 

242 Q. After Carroll left the room, what did Noonan 
then do? A. He completed breaking the envelopes 

open wdth the papers that he had, putting them in each pile. 

Q. Then after Noonan completed breaking open the en¬ 
velopes and putting them into piles, what did he do next? 
A. He went to his typewriter. He had a little typewriter. 

The little typewriter was in a little suitcase; he got it; 
opened it, put it on a table and he wrote out whatever that 
were, and asked me where—I presented my telegram. I 
didn’t bother him when he was opening the envelopes. 

Then I showed him the telegram I got from Jones, to Mr. 
Noonan. 

When he got through he said, “Did Jones tell you any¬ 
thing?” 

He said, “Did he tell you what to sign, anything?” 

I said, “No, he did not say anything about signing.” 

I said, “What do you want me to sign?” 

He said, “I want you to sign, as far as you saw, about 
breaking open the envelopes and the ballots here.” 

I told him, my reply were to him that Mr. Noonan, “I 
couldn’t say that I could sign for nothing, wasn’t fair. I 
was in jail part of the time. The other part of it I wasn’t 
in here because the train was late.” 

He said, “I just want you to sign for as far as you 

243 saw here now. ’ ’ 
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That was his statement. 

Q. Your testimony is that Mr. Carroll was opening the 
i big envelope at one table. Noonan was at another table, at 
- which he was opening something; is that correct? A. He 
was not opening something. 

Q. Noonan? A. He was opening nothing. He was put¬ 
ting the ballots in a pile. 

1 Mr. Carroll was opening the envelopes. 

Q. Didn’t you tell me just a minute ago that you didn’t 
! know whether Noonan was opening ballots or not? A. Did 
I tell you what? 

Q. Didn’t you just testify, in answer to my question, that 
you didn’t know what Noonan was taking out of an envel¬ 
ope, whether it was a ballot or not? A. I know he was 
r i separating the same thing he was taking out of the envelope. 

! Q. Was he taking ballots out? A. I couldn’t say whether 
! they were ballots or what they were; he was taking them 
out of the envelopes. 

Q. You don’t know whether they were ballots or not, do 
you? A. No. 

Q. Did Mr. Noonan, after Carroll left the room, go 
244 back over to the desk where Carroll was and pick up 
1 those papers on the desk where Carroll had been? 

A. When he got through, he went over there with the en- 
i velope that he had already broke open. He got all the 
i papers and envelopes and did like this (indicating), and 
p threw them in the waste basket, 
i Q. Didn’t you see Noonan go over and pick up the papers 
that were on Carroll’s desk and bring them over to the 
i desk where he was? A. No, I did not. 

Q. Didn’t you see Noonan count those ballots? A. No, I 
„ did not. 

Q. And make the particular marks on this certification 
that you signed? A. No, I did not. 

Q. Did you ask Noonan whether or not you could count 
the ballots? A. I did not. 

► 
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Q. Did you make an effort to count the ballots? A. No, 
I did not. 

Q. Didn’t you stand right alongside of Noonan? A. I 
was standing over there in the comer. 

1 Q. How far away were you from Noonan? A. Well, as 
close to me as that lady here. I was standing in this posi¬ 
tion, leaning aside the window; and he was over 

245 there at the table. 

Q. You went there to see whether or not the bal¬ 
lots w’ere counted accurately? A. Actually? 

Q. Accurately. A. No, I went to see if they were 
counted accurately, but I could not say that they were ac¬ 
curate, when I was not there at the start of it. 

Q. Why didn’t you, as an observer for your union, go 
and see that these ballots were actually counted accurately 
by the Mediator? A. Why didn’t it? 

Q. Yes. A. How could I do it, if the train were late in 
getting there? 

If I had been there for the starting of it, but the train 
was late—why I could not get there until I got there. 

1 Q. All of those ballots were in that room on that desk, 
weren’t they? A. I don’t know whether they were all there 
or not. 

Q. Did you ask Noonan if they were all there? A. I 
never asked him any question whatever. 

Q. You doubted then, didn’t you, if Noonan had made 
an accurate count? A. Did I doubt it? 

246 Q. Yes. A. I don’t know whether he did or not. 

Q. Do you know whether it was inaccurate or not? 

A. Inaccurate? 

Q. Yes. A. I do not know whether it was inaccurate or 
not. 

Q. You do not know whether it was inaccurate or not? 
A. No. 

Q. You thought it was accurate, didn’t you? A. I didn’t 
know what it was, whether it was actually what it was or 
where they were, I didn’t know. 
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Q. If you didn’t know that Noonan had counted these 
ballots accurately for the result of this election, why did 
you put this—put your name to this statement and say, 
“true and correct”? A. I did not tell him it was true and 
correct. He told me, after he wrote this out, he wanted me 
to protest to say as far as I saw while I was in there, they 
were fair, as far as I saw. 

Well, if you turn something in here, when I am standing 
up looking at you doing that, why I could say that was all 
right while I was there, but could I say something when 
you were in there before I was, and I am going to tell you 
“yes, that is fair”? No, I couldn’t say to that. 

Q. If you thought there had been actual counting 

247 of the ballots before you came into the room, and 
there was some doubt in your mind as to the accu¬ 
racy of the count, why did you put your name to that certi¬ 
fication that it was true and accurate? A. I put my name 
there carrying out what he told me, the information that 
he told me was wrong, he didn’t tell me that. 

I didn’t read it to find out whether it was right or not. 

Q. Did Mr. Noonan coerce you in any way to put your 
name to that, sir? A. He didn’t coerce me. He said—I 
taken his word to what he said. He said, “I want you to 
certify to what you saw as long as you were here in this 
particular room”, is what he told me. 

Q. You can read, can’t you? A. Yes, I can read. 

Q. You knew the responsibility that devolved upon you 
as a union observer at the counting of these ballots, didn’t 
you? A. No, I did not. 

Q. You— A. I want to explain. If I didn’t see all of 
the election of the voting—if I had been all the way through 
in there in the election to see how it would have car- 

248 ried out when they started to vote, I could know that 
I was all right within my rights. 

Q. You knew, if these ballots weren’t counted accurately, 
by that Mediator, your Union would be counted out? A. 
Would be counted out? 
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Q. Yes. A. No, I didn’t know that because he did not 
tell me that. 

Q. If the Mediator didn’t count these ballots right, you 
knew that your Union would lose, wouldn’t you? A. How 
could it lose? No, I didn’t know that. No, I did not know 
thht; when he told you one thing and meant another, even 
piitting something in writing, tell you one thing and put it 
in writing about another, and you are misled about the 
thing. 

'When I found out I was misled or wrong, that is why I 
made the protest of finding of that affidavit, when I knew 
I was wrong when I read the thing later. 

Q. Did you sign this certification, even though you knew 
Mr. Noonan had done something and counted the ballots 
wrong? 

'Mr. Hayes: I submit he has answered it two or three 
different times. 

Mr. Cobb: We object and he didn’t say Mr. Noonan had 
done anything wrong. 

The Court: He may answer. 

249 Mr. O’Donoghue: Read the question. 

(The pending question was read by the reporter.) 

iThe Witness: I didn’t know whether he counted them 
wrong or not. I was not there at the starting of it. I could 
not say whether he was right or wrong. I couldn’t say he 
was right; I couldn’t say he was wrong when you aren’t 
there from the starting to the finishing. 

By Mr. O’Donoghue: 

Q. If you did not know that the ballots were wrong, or 
nothing was wrong, what objection do you have then, to 
signing that it was true and accurate? 

Mr. Hayes: I object to that, if Your Honor please. It 
is purely argumentative. 

The Court: He may answer. 

The Witness: When I put the copy of it in my pocket 
and before I put it in my pocket he replied to me, Mr. 
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Noonan told me lie said, ‘ ‘My boy, you are very lucky that 
you didn’t get killed- You were lucky to get put in jail in 
Titusville.” 

He said, “You are lucky you didn’t get killed. My son” 
he said, and he said, “The foremen were nice to the em¬ 
ployees such as getting doctors and groceries and so forth 
for them. You were lucky.” 

I put the paper in my pocket and went home and didn’t 
think any more about it because I couldn’t say that 

250 was fair and when I come to find out that something 
were wrong about it, I think we had then got the cer¬ 
tification that the Brotherhood had the rights to represent 
those employees, then I went and asked the president; 
Townsend called on me for the paper I had signed. 

I didn’t know. I went and read the paper and after I 
read the paper and found out it was wrong, I didn’t know I 
was signing for something like that. 

You know I wouldn’t sign for something I didn’t know 
what I were talking about. 

Q. Well, in that room that morning, you did not know 
anything was wrong, or didn’t see anything that was 
wrong? A. I didn’t go in until after the counting of the 
votes, and Mr. Noonan opened the envelopes and Mr. Car- 
roll said, “I am going to make a long distance call”, and 
said, “I will see you later” and never did return again. 

Q. You didn’t make any objection to Noonan that Car- 
roll had been in the room, did you? A. I didn’t say any¬ 
thing at all. 

Q. When you were arrested by these officers outside of 
Titusville, they asked you for your permits, didn’t they? 
A. Yes, they did. No—they didn’t not out of Titusville. 
I were in jail, they were taking my fingerprints and they 
asked me for a driving license. 

Q. You didn’t have a driving license? A. Yes, I 

251 did. I did not have it with me when I were at Or¬ 
mond Beach the day before when we were stopped. 

Mr. Whitehurst asked me for my driving license— 
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Q. And— 

Mr. Hayes: Let him finish. 

Mr. O’Donoghue: I will ask yon— 

'Mr. Hayes: Let him finish his answer. 

Mr. O’Donoghue: Go ahead. 

The Witness: I showed him my driving license, and I 
told this officer, I said, “Now, will you give me a chance 
and look in my pocketbook?” 

I thought sure I had it, and did have it, and I said, “You 
chll up Ormond, find from the officer at Ormond Beach did 
I drop my license at Ormond, because I am sure that I had 
it.” 

You know, I own two or three vehicles in the State of 
Florida, for the last 10 or 12 years and I couldn’t operate 
a vehicle in the State of Florida up and down and around 
unless I did have a license. 

By Mr. O’Donoghue: 

Q. You didn’t have your driver’s permit to show the 
officers’ A. I didn’t have only that time, but when the 
arrest were made, he didn’t ask me about no driving license. 

Q. They asked you down in the station house for 
252 your permit? A. He asked me that after he had ar¬ 
rested me and was taking my finger prints. 

Q. And you didn’t have it? A. At that time. 

Q. You didn’t have your permit with you at that time? 

Mr. Hayes: He has answered it. 

The Witness: At that time. 

By Mr. O’Donoghue: 

Q. And when the officers stopped you, they told you you 
were going over 50, 55 miles per hour? A. No, they did 
not. They told me what I were doing, and I said, “In trav¬ 
eling on the highway that I had never gone over 50 miles, 
I had never proceeded over 50 miles an hour.” 

Q. Did the officer further charge you with driving in a 
25-mile zone? A. No, he did not. 
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Q. You didn’t have a registration card, either, for this 
car that you were in? A. A registration card? 

Q. A registration card. A. It was on the steering wheel 
and he knew what the car were. 

Q. Wasn’t the car registered in another party’s name, 
by the name of Warren? A. Warren? 

Q. Yes. A. No, the name was not Warren. 

153 Q. What was the name? A. Offhanded, I don’t 
know directly. Some of the men are familiar with 
the name. He was a fireman. I think his name was Ed 
Watson, I think as near as I can remember. 

Q. Did the officers take you back and say they were going 
to wire to Jacksonville to see if you had a driver’s permit 
and to see if you owned a car? A. No, he didn’t tell me that. 

Q. Didn’t they fine you $35 for driving without a license? 
A. No, they did not. I put up on a bond and I never got 
the bond back yet. 

Q. Wasn’t it a bond condition that you put up the $35 
and if you came back with the driver’s permit and the regis¬ 
tration card you could get a refund? A. He didn’t tell me 
about no reservation. He told me to bring the driver’s 
license back and I could get the $35. 

Q. Did you ever bring it back? A. No, I didn’t go back 
there because I was busy. 

• •••*••••• 

254 Q. You didn’t go back after the $35? A. The $35 
is still up down there. 

Q. You didn’t go back after it? A. I haven’t yet. I 
haven’t had a chance to go back down for it and present 
my license. 

Redirect Examination 

• ••••••••• 

Q. Mr. Cohen, you have been asked as to whether or not 
you had any conversation with Mr. Noonan about this first 
place, this Dean Siding, and as to whether or not you told 
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him you were at the place where he had told you to be at 
ten minutes of eight. I understand you to answer by say¬ 
ing that you did tell them that you were at ten minutes of 
eight. Is that right? A. Yes. 

Q. Did he give you any reason why the voting did not 
take place at the place where he told you? A. No, he did 
not. 

Q. Did he tell you anything as to where the voting 

255 did take place? A. No, he did not. 

Q. Did he give you any reason as to why the ap¬ 
pointment was not kept in accordance with the understand¬ 
ing as between you? A. No, he did not. 

Q. Did he give you any reason with respect as to why 
the voting did not take place at the time and place as far 
as No. 2 was concerned, No. 2 on the list? A. The second 
place? 

Q. Yes. A. No, he didn’t tell me anything. He didn’t 
make any explanation at all about it. 

Q. I believe it was Mr. Pierce asked you as to whether 
oi 1 not you said to the Mediator at St. Augustine that it 
was not necessary for you to count the votes because you 
hhd already done it. Did you make any such statement? 
A. No, I did not. 

Q. Had you counted the votes? A. No, I didn’t. 

Q. This written protest, is this your handwriting? A. I 
signed it. It is my signature. 

Q. The only part on the paper writing that is in your 
handwriting is the signature, is that correct? A. Yes, sir. 

Q. You were asked the question as to whether or 

256 not the Brotherhood had observers and you answered 
by saying “no”. Is that correct? A. That is right. 

Q. Did they, as a matter of fact, have persons who went 
along to the various places where you went? A. You say 
do they now? 

Q. Did the Brotherhood have any persons who were pres¬ 
ent at these various places that you were present? A. Did 
they have any of their members of the crew? 
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Q. That is right. A. Explain that again. 

Q. Did the Brotherhood have anybody in a representa¬ 
tive capacity for the Brotherhood, anybody who belonged to 
the Brotherhood and who—or was an associate brother, was 
far as you know, who went to each of these various places? 
A. Mr. Carroll and Mr. Rouse, I think is his name, as near 
as I know, they went along. 

Q. Did Mr. Carroll go to each of the places to which you 
went? A. Yes, he did. 

Q. And was present at each and every one of those elec¬ 
tions which you, yourself, attended? A. As long as I was 
there. 

Q. As long as you were there? A. Yes. 

257 Q. And you say there was another, Mr. Rouse? 

A. A Mr. Rouse. I think that is his name. 

Q. Was he also at— A. (Interposing) He was in com¬ 
panion with Mr. Carroll. 

Q. And was he also at all the places to which you went? 
A. Yes, as long as I was there. 

Q. Were there any persons, other than those two, so far 
as you know, at these various places connected with the 
Brotherhood? A. You mean as far as my knowing, my¬ 
self? 

Q. Yes. A. Nobody but the foreman. I couldn’t say. 
All the things that I can say is that I saw Mr. Rumley in a 
car with another man, in a maroon colored car, and they 
went down out of St. Augustine. 

Q. He didn’t go? A. He turned back and went the other 
way because his car was headed south. 

Q. You have indicated the persons who you know who 
were connected with the Brotherhood who went to each of 
the places in the presence of Mr. Rouse and Mr. Carroll. 
Is that right? A. Yes. 
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258 Willard Townsend, a witness called * • * re¬ 
sumed his testimony as follows: 

#*•*••*••* 

260 “In response to your letter of June 2, about Bridge 

261 Gang workers, I have to advise that my comments to 
you were to the effect that our agreement with the 

Brotherhood of Maintenance of Way Employees included 
Bridge men, but the scope of the agreement in respect of 
Bridgemen was limited to white employees. Bridge men 
are not a separate craft or class, but are within the gen¬ 
erally recognized craft or class of Maintenance of Way Em¬ 
ployees, and in our particular situation, only the white 
bridge men are subject to the rules of the Maintenance of 
Way Agreement. 

“For your information, I might state, however, that as 
a matter of policy, we have not made any distinction be¬ 
tween white and Negro bridgemen in the matter of com¬ 
pensation and so forth, although the Negro employees are 
not within the scope of the agreement.” 

• ••••••••• 

262 Q. Mr. Townsend, after the time that the election 
was had and prior to the time that a decision was 

had, did you make any protest to the National Mediation 
Board? A. Yes, we did. 

Q. In what form, sir? A. Before the election was held, 
due to these protests coming to us from Florida, we called 
Mr. Cole on Long Distance and asked him to stop the elec¬ 
tion. Shortly after then— 

Q. (Interposing) WTiat was the response given by Mr. 
Cole? First of all, who is Mr. Cole? A. Mr. Cole is sec¬ 
retary of the National Mediation Board. 

1 Q. All right, sir. Now, what was his response to your 
request at the election time, when you asked that the elec¬ 
tion be stopped? A. He said they would take the matter 
up with Mr. Noonan, but at that time, they could find noth- 
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ing wrong with the election, what was going on in Florida, 
the election. 

Q. I show you this document, sir, and ask you as 

263 to what that is, sir? A. As I see it, it is a protest 
as a result of an election held September 20, 1941— 

October 4, 1941. 

Q. You have already indicated that you made a protest 
during the time that the election was had and asked that it 
be stopped. 

Did you give your reason to Mr. Cole as to why you 
were making that protest? A. Yes, it was based on the 
fact that men were being discharged and we didn’t want 
any violence created. In fact, we took the matter up with 
the Governor in Florida. 

Q. When you speak of men being discharged, did you 
give any reasons as to why these men were being dis¬ 
charged, if the reasons were given to you? A. Yes. 

The reasons coming to us where that the foremen had 
threatened men with discharge if they continued to be ac¬ 
tive in the Union and these threats made a reality because 
of some of the men who were discharged. I subsequently 
went to Florida, and talked the matter over with Mr. Beals. 

Q. To what extent or how wholesale were these discharges 
at or around— 

Mr. O’Donoghue: I object to the form of the question. 
Mr. Dumbauld: That was another one like ‘‘high pres¬ 
sure”. 

The Court: Sustained. 

By Mr. Hayes: 

264 Q. Was your attention, Mr. Townsend, brought to 
the fact of discharges as indicated on this document, 

sir? A. It certainly was. 

Q. And that indicates that 23 men were dismissed? 

Mr. O’Donoghue: I object to that. Ask the witness if 
he knows about it. That is a file of the National Mediation 
Board. 
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Mr. Hayes: I thought I did ask him that, sir, and I 
thought his response was that he did know about it. 

The Court: Is this in evidence? 

Mr. O’Donoghue: It is in evidence. 

The Court: Then it may speak for itself. 

Mr. Cobb: "What he is asking now, is, if your Honor 
please—they have made much of the fact of every witness 
that was cross-examined, especially Mr. Cohen, “Did you 
make any protest” and then read one of the regulations of 
the Mediation Board that a protest must be had. 

Now, what we are trying to bring out here through Mr. 
Townsend by Mr. Hayes is that he made every possible pro¬ 
test he could have made, even going to the Governor of the 
State, both prior to and subsequent. 

The Court: I don’t understand that that is the purport 
Of the question. The present question is how many dis¬ 
charges, and I have just ruled that this record is conclusive 
on that. 

265 Mr. Hayes: Not only that, if Your Honor please, 
but that still wouldn’t reach the question I was at¬ 
tempting to ask. I am not raising the issue as to whether 
or not this is the number that was discharged. 

I am asking him as to whether or not this number having 
been discharged was a matter of conversation or discussion 
had between him and different persons. 

Mr. O’Donoghue: I object. 

Let him detail the oral discussion had between Townsend 
and Cole over the telephone, when he says he made a pro¬ 
test. That is one. 

Then you have your written protest which is already in 
writing. 

Mr. Hayes: All right, sir. I will accept your suggestion. 

266 By Mr. Hayes: 

Q. Will you detail the conversation which you had with 
Mr. Cole? A. As I recall, that is almost two years ago and 
it would be impossible for me to detail what went on, and 
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what I said then to Mr. Cole, but I think that you do have, 
and I sent to the Mediation Board the names of these men 
that were being discharged, the reasons for their dis¬ 
charge— 

The Court: You were asked to tell about the telephone 
conversation. You could not do that by telephone. 

The Witness: No, sir. 

The Court: That is the present question. 

The Witness: I could not detail it. 

By Mr. Hayes: 

Q. Can you give us the substance of the conversation? 
A. Yes, sir, the substance of the conversation was that we 
were receiving complaints from Miami, Florida, a man by 
the name of James Gates in Miami, Florida, complained 
of the men being threatened with discharge on his gang; 
over at West Palm Beach, Florida, a man whose name I do 
not recall complained to me with being threatened with dis¬ 
charge ; at Lake Okeechobee, not only did he receive word— 
not only did I receive word that men were threatened with 
discharge by a man by the name of Rumlev, I think, but 
they threatened Jones not to come back in town any 
more. 

267 Similar complaints came in from St. Augustine, 
came in from Daytona, and they came in from Home¬ 
stead— 

Mr. O’Donoghue: Did you tell all that to Mr. Cole on the 
telephone? 

The Witness: I told that to Mr. Cole, yes, sir. 

Mr. Pierce: When was that? 

The Witness: Prior to the election, when we tried to 
call it off and said, “Let’s not have an election until we can 
straighten this all out.” 

Mr. O’Donoghue: Do you know the exact date that you 
had this telephone conversation with Mr. Cole prior to the 
election? 

The Witness: No, I do not recall. 
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By Mr. Hayes: 

Q. Did you— A. (Interposing) May I say this: That 
it was fully a week or ten days before the election? 

Mr. O’Donoghue: A week or ten days before the election? 
The Witness: Yes, sir, it was very shortly afterward— 
now, I don’t know—it was very shortly after Mr. Noonan 
went into St. Augustine, very shortly after. 

' Now, whether it was a week or ten days, I do not recall. 

By Mr. Hayes: 

Q. I show this communication to you, sir, or this tele¬ 
gram dated September 28,1941. 

268 Now, this election ran from what date, do you 
know, sir? A. No, I do not recall it exactly. 

Mr. Hayes: If your Honor please, that is in the record. 
The Court: Yes, that is there. 

Mr. Hayes: Showing that it ran from September 20 to 
October 4,1 take it that that is conceded. 

Mr. O’Donoghue: The balloting began the 23d, and ran 
until— 

Mr. Pierce: October 1st. 

' Mr. Hayes: But the notice of the election covered from 
September 20 to October 4. 

Mr. Cobb: That is right. 

Mr. Hayes: September 28 was during the time the elec¬ 
tion was had, if your Honor please. I want to read this 
into the record, if I might, and in order to keep it clear as 
to the marking, such as the one I read dated June the 5th, 
giving it the next number in the series. 

The Clerk: Plaintiff’s Exhibit No. 8. 

(The document referred to, a letter dated June 5, 1941, 
was marked for identification as Plaintiff’s Exhibit No. 8.) 

1 Mr. Hayes: Then, as Exhibit No. 9, a telegram dated 
September 28, 1942: 
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“Robert F. Cole, Secretary, National Mediation Board, 
“United Transportation Service Employees of America 
enter this protest against the conduct of the National 
■ 269 Mediation Board election now being held among the 
maintenance of way employees of the Florida East 
Coast Railroad, under the direction of Mediator Noonan, 
i Mediator Noonan we wish to call to the Board’s attention 
that at Ormond, Florida, the two election observers for 
i the United were arrested before the election and held in 
jail until after the election Mediator Noonan proceeded to 
1 the next point where the election was conducted without 
1 United observers at Titusville Florida United observers 
were again jailed by local police and again removing these 
1 observers from the polling place no observers for the Broth¬ 
erhood of Maintenance of "Way employees have been mo- 
i lested by the police in addition foreman of the company 
with the knowledge of the carrier have discharged numer¬ 
ous employees prior to elections at various points along 
the system this has been done with the purpose of prevent¬ 
ing voting and terrorizing other employees to prevent them 
from so voting all these fact have been called to Mediator 
I Noonans attention he has deliberately proceeded to hold 
elections without United observers being present he has 
excluded discriminatorily discharged employees although 
Board included them in eligible list by his antics Mediator 
! Noonan virtually made himself a party to a conspiracy of 
terror election to date cannot be described as fair of free 
under present conditions these practices lead this organiza- 
I tion to the conclusion that the spirit and letter of the Rail¬ 
way Labor Act is being callously violated in this 
270 particular election therefore this organization asks 
as an imperative necessity that the National Media¬ 
tion Board postpone this election until such time that your 
i Board can insure the holding of a free democratic election. 
“Willard S. Townsend Inti President United Transport 
Service Employees of America.” 
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By Mr. Hayes: 

1 Q. And that, I take it, indicates that it was during the 
time that the election was had? A. Right. 

Q. Was the election called off as a result of that? A. 
No, it was not. 

1 

1 Q. Did you receive any reply with respect to it? A. I 
do not recall whether I did or not—oh, yes, I recall this 
(examining document). 

Mr. Hayes: If your Honor please, I want to offer, ap¬ 
parently without objection, the telegram in response: 

“Washington, D. C., 

“September 29, 1941. 

“Mr. Willard S. Townsend, Internation President, United 
Service Employees of America, 3451 Michigan Avenue, 
Chicago, Illinois. 

“Retel protest against maintenance of way election, 
Florida East Coast Railway, R-774. Board not responsible 
for appearance of observers at polling place, and 
271 must proceed with the election as scheduled. Board 
will secure additional information relative to rights 
of discharged employees to participate. 

“Robert F. Cole, Secretary.” 

By Mr. Hayes: 

Q. That is the communication you received in response 
to your telegram which I first read? A. That is right. 

Mr. Hayes: Now, I take it, if your Honor, please, that 
this is a part of this general file and I suppose it need not 
be separately marked, after having been so read? 

The Court: No. 

Bv Mr. Haves: 

Q. Now, Mr. Townsend, you have already indicated that 
after that time, and after the election was had, that you 
still filed a protest with the Mediation Board, did you, sir? 
A. That is right. 
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Q. And that is what I have just shown you? A. That is 
right. 

Mr. Hayes: If your Honor please, Mr. Townsend has 
identified, and it is a part of the record and we are now 
simply making this additional offer, at this time, and as 
of the receipt, being indicated as being received by the 
National Mediation Board on October 22, which, as your 
Honor will note, is after the time that this election was 
had. 

272 This protests the conduct and the result of the 
election held September 28 to October 1, 1941, and 
was filed with the Mediation Board, and we want to offer 
that, together with supporting affidavits that were filed at 
that time. 

As I said, that part is part of the conceded record and I 
take it that there is no objection to that. 

The Court: That is enough. 

Mr. Dumbauld: I take it that offer is just to the fact 
that protest was made, you are not offering the attached 
affidavits for the truth of that, for the proof of their 
contents ? 

Mr. Hayes: I am offering the attached affidavits and the 
protest, itself, for the purpose of showing that at that time, 
this protest was made and not only the protest, but to the 
protest was attached the affidavits of these individuals. 

Mr. Pierce: That is in the record already, we have no 
objection. 

The Court: It will be weighed by the Court. 

By Mr. Hayes: 

Q. I show you this, sir, and ask you whether or not this 
is a part of the file of your office and ask you who the per¬ 
son John L. Yancey therein referred to is. A. Yes, sir, 
that is from our file—G-205, and John L. Yancy is the sec¬ 
retary-treasurer of our union. 
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273 Q. And was this withdrawn from your file and is 
it a part of the files originally kept in your office? 

A. It is. 

Mr. Hayes: If your Honor please, I offer it. It is a 
letter dated October 23, 1941, addressed to Mr. John L. 
Yancey, secretary-treasurer, United Transport Service Em¬ 
ployees of America, 3451 Michigan Avenue, Chicago, Il¬ 
linois : 

“Dear Sir: 

“This will acknowledge receipt of your letter of Septem¬ 
ber 9, addressed to the Attorney General. We understand 
that the situation presented in that letter is now being con¬ 
sidered by the National Mediation Board. The Department 
of Justice has no jurisdiction over such questions unless 
evidence is submitted indicating a criminal violation of a 
statute of the United States. 

“Very trulv vours, 

“Thurman Arnold, 

“Assistant Attorney General.” 

I want to offer this, if your Honor please, and have it 
marked Plaintiff’s Exhibit No. 9. 

The Court: It may be marked. 

(Plaintiff’s Exhibit No. 9, letter dated October 23, 1941, 
was marked for identification.) 

By Mr. Hayes: 

Q. I show you this, sir, and I ask you what that is 

274 (handing document to witness). A. This is the let¬ 
ter of transmission, and the certification of the Main¬ 
tenance of Way Brotherhood from the National Mediation 
Board. 

Mr. Hayes: If your Honor please, this is also a part of 
the agreed record, and we offer it. It is dated November 
12, 1941, and shows the sending of the certification to Mr. 
C. L. Beals, the general superintendent of Florida East 
Coast Railway, and addressed to Mr. E. E. Williams, presi- 
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dent, Brotherhood of Maintenance of Way Employees, and 
to Mr. Willard S. Townsend, president of United Trans¬ 
port Service Employees, dated, as I stated before, Novem¬ 
ber 12, 1941: 

1 ‘ Gentlemen: 

“By direction of the Board I am enclosing certification 
in the matter of representation of maintenance of way em¬ 
ployees of the Florida East Coast Railway Company. 

“Very truly yours, 

“Robert F. Cole, 

“ Secretary/’ 

And, attached thereto is the certification to which refer¬ 
ence is made. 

I take it that that letter of transmittal, together with the 
attached certification may simply be identified because of 
the fact that they are a part of the conceded record. 

*••••••••• 

279 “This will acknowledge receipt of your recent let¬ 
ter requesting information as to whether you are 

compelled to join the Brotherhood of Maintenance of Way 
Employees upon the demand of your foreman. You state 
that you have been employed for twenty years, presumably 
as a section hand on the Florida Railroad, and that 

280 now your boss tells you that if you don’t join the 
Brotherhood you will lose your job. 

“I am not authorized to give legal advice to private in¬ 
dividuals, but it seems appropriate to direct your attention 
to the provisions of Section 2, paragraph 4th, of the Rail- 
•way Labor Act, which states in part that . . . “It shall be 
unlawful for any carrier ... to influence or coerce employees 
in an effort to induce them to join or remain or not to 
join or remain members of any labor organization . . 

“If you have any specific information indicating a pos¬ 
sible violation of the Railway Labor Act by the carrier or 
its agents, it is suggested that you transmit such evidence 
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to Mr. Herbert S. Phillips, United States Attorney, at 
Tampa, Florida. 

“Very trulv vours, 

“THURMAN ARNOLD, 
“Assistant Attorney General.” 

• *••••••*# 

2^3 Q. Mr. Townsend, on yesterday you testified to a 
telephone conversation had with Mr. Cook. Will you 
tbll us as to whether or not you did have that telephone— 
Mr. Pierce: Mr. Cole. 

Mr. Hayes: Yes—Mr. Cole. 

Bv Mr. Haves: 

90 90 

Q. Will you tell us whether you did have that telephone 
conversation? A. No, I did not. 

Q. You told us yesterday you had a telephone con- 
284 versation. Will you tell us as to how and why you 
were in error in respect to that ? A. I was confused 
yesterday. I knew there were telephone calls and I con¬ 
fused this telegram to Mr. Cook with the telephone call. 
The telephone call was made to Mr. David Lewis by Con¬ 
gressman Tom Elliott, who subsequently reported to me, 
and there is where the confusion came up. I was confused. 
I called my office last night and verified it. 

Q. What you testified to, I think you already put in evi¬ 
dence on yesterday, the telegram to Mr. Cook that you, 
vourself, did send? A. That is right. 

90 7 W 

Q. But the telephone conversation was had between 
someone else and reported to you, is that correct? A. Yes. 

Further Cross-examination 

By Mr. Pierce: 

Q. You had no telephone conversation, is that right, Mr. 
Townsend? A. Yes. 

Q. Prior to the holding of the election, with the Board? 
A. Yes. 
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Q. And your first written protest to the Board was this 
telegram of September 28, wasn’t it? A. So far as I 

285 can recall, yes. 

Q. You never made a record, yourself, personally, 
any protests to the Mediator, did you? A. I wasn’t there, 
no. 

Q. You didn’t make it? A. You see, I deal direct with 
the Board and not with the Mediator. 

The Court: Why don’t yon answer yes or no? 

The Witness: No. 

% 

By Mr. Pierce: 

Q. So far as you know, none of your representatives 
made any protest to Mr. Noonan, except the two letters 
which were given to him in the course of the election, pro¬ 
testing about the discharges. Is that right? A. That is 
right. 

Mr. Pierce: That is all. 

Further Cross-examination 
By Mr. O’Donoghue: 

Q. Mr. Townsend, I hand you Plaintiff’s Exhibit No. 2 
and ask you if you read those rules and regulations prior 
to the election? A. No, I didn’t. 

Q. You, then, didn’t know about Rule No. 4, which is cap¬ 
tioned, ‘‘Supervision of Election”, and which provides for 
written notices of protests to be given first to the 

286 Mediator? A. No. 

Q. You didn’t know of that rule at all? A. Not in 
that one. I have noticed it in others. 

Q. Oh, did you know about the rule generally that pre¬ 
vailed at the Board? A. No. I said I hadn’t seen the 
others that I dealt with. 

Q. Didn’t you know that such a rule existed with the Na¬ 
tional Mediation Board in your prior experience in elec¬ 
tions, that written protests must first be given to the Media¬ 
tor? A. No. 
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Q. How many elections prior to this one had your or¬ 
ganization gone through? A. Oh, quite a few. Maybe some 
twenty or eighteen, something like that. 

Q. Had you read similar reads and regulations prom¬ 
ulgated by the Board and the Mediator in these twenty 
other elections? A. I don’t recall having read them. 

Q. You never read any rules or regulations in the other 
twenty elections? A. To my knowledge, no. 

Q. You never knew then, of the rule that written 

287 protests must first be given to the Mediator? A. 
No. 

Mr. Hayes: If your Honor pleases, Mr. O’Donoghue’s 
question, I take it, as to that question is as to this particular 
clause. In other words, he says, “Did you know of the rule 
that written notice must be given to the Mediator?” 

Well, I take it he means the rule as enunciated in this 
form. Is that correct, Mr. O’Donoghue? 

Mr. O’Donoghue: My questions and answers speak for 
themselves. 

The Court: The general requirement that the protest 
be made in that way. 

Mr. Hayes: I think he answered that by saying that he 
had no knowledge of any such rule. 

Mr. Dumbauld: His first answer was that he had heard 
about it in other cases. 

The Witness: No, I had not. 

Mr. Dumbauld: He corrected it. 

Mr. Hayes: No, he didn’t correct himself. You misun¬ 
derstood him. 

The Court: The record speaks for itself. 

By Mr. O’Donoghue: 

Q. You testified on the first day to a question that I put 
to you, Mr. Townsend, that you gave express author- 

288 ization to Nebraska Jones to sign the eligibility list, 
didn’t you? A. That is right. 
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Q. Did you know that that eligibility list provided that 
these foremen, section foremen, were eligible individuals to 
vote in this election? A. Yes, I did. 

Q. So you had no object then to these section foremen vot¬ 
ing at all, did you? A. No. 

Q. I hand you defendant’s exhibit for identification, a 
publication called ‘‘The Negro Railroader”. 

Will you please detail for the record what that publica¬ 
tion is. A. It is a publication published by the United 
Transport Service Employees as of August 1941. 

Q. That is your official publication isn’t it? A. It was at 
that time, yes. 

Q. And this is an authentic copy of your August issue, 
isn’t it? A. Yes. 

Q. What you publish in this magazine or pamphlet is 
true and accurate, isn’t it? A. So far as I know. 

Q. You wouldn’t make any statements here to your mem¬ 
bership that you didn’t believe in, would you? A. 
289 Certainly I wouldn’t. 

Mr. Cobb: Let’s see it. 

Mr. O’Donoghue: Would you like to see it? 

Mr. Cobb: I would like to know what it is. 

(A document was handed counsel.) 

By Mr. O’Donoghue: 

Q. It is stated here that—I will read it to you. 

“Since the U. T. A.’s organizing campaign started, 
section foremen have openly threatened to fire any man 
who joined the union. A Mr. Rouse of Oak Hill, Florida, 
even threatened bodily harm to Jones and barred him off 
the Florida East Coast property when he visited that sec¬ 
tion on July 18. These practices are direct violations of 
the Railway Labor Act and subject violators to criminal 
prosecution under the law. The Railway Labor Act pro¬ 
vides that all employees are free to join any organization 
they choose, free from any violence or intimidation from 
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Q. How many elections prior to this one had your or¬ 
ganization gone through? A. Oh, quite a few. Maybe some 
twenty or eighteen, something like that. 
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the Railway Labor Act and subject violators to criminal 
prosecution under the law. The Railway Labor Act pro¬ 
vides that all employees are free to join any organization 
they choose, free from any violence or intimidation from 
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their bosses and provides for severe penalties should these 
rights be violated. If they continue the U. T. S. E. A. will 
undoubtedly file complaints before the Federal Bureau of 
Investigation of the United States Department of Justice 
with a view of protecting the rights of its members under a 
federal law.” 

Did your organization file any protests between August, 
when this was issued, and the date of the election, 
290 with the Department of Justice, asking for criminal 
prosecution of any men or bosses or officials of the 
Florida East Coast Railroad? A. Not with the Bureau of 
Investigation, no. 

Q. You state in here that only criminal prosecution will 
result from any threats or intimidations. That is correct, 
isn’t it? 

Mr. Hayes: Not only criminal prosecution, you mean— 
By Mr. O’Donoghue: 

Q. That is correct, isn’t it? 

Mr. Hayes: Just a minute. I submit, if your Honor 
please— 

(Whereupon, the document referred to was furnished the 
witness.) 

By Mr. O’Donoghue: 

Q. Here is the paragraph, Mr. Townsend. A. Why, I 
don’t think it meant only criminal prosecutions. That ar¬ 
ticle that is written there, of course, is written by the edi¬ 
tor of our publication. 

Q. You didn’t say in here that you were going to protest 
the election with the National Mediation Board, did you? 

Mr. Cobb: Just a minute, Mr. O’Donoghue. He says that 
that article was written by the editor and I judge that you 
didn’t write that article? 

The Witness: No. 
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By Mr. O’Donoghue: 

Q. Do you wish to disclaim anything in this article on 
behalf of the organization that your official editor wrote? 
Read it through carefully. I am going to ask you some 
more questions. A. May I say this to you? 

Q. Yes. A. That is information in general that was sup¬ 
plied to the editor of this publication. I am not in a posi¬ 
tion to disclaim it or to confirm it. It is news matter that 
was sent in to the editor. 

Q. Let me read you this last paragraph. Your caption 
is, “Maintenance of Way Outfit—” 

Mr. Cobb: (Interposing) You say, “Outfit”. You 
mean the caption on the publication? 

By Mr. O’Donoghue: 

Q. This is your official publication, isn’t it? A. It is one 
of the publications of the organization. 

Q. It is your official publication called “The Negro Rail¬ 
roader,” isn’t it? A. That is right. It was at that time. 

Q. Your official publication says, “Maintenance of Way 
Outfit Unleashes Campaign of Intimidation Through Sec¬ 
tion Foremen of FEC.” 

292 Then in your last paragraph it says this: 

“Contrary to its real purpose this wholesale intimidation 
of track men has only strengthened the desire for organiza¬ 
tion. Today over 75 per cent of the Florida East Coast 
track men are bona fide members of the U. T. S. E. A. and 
the services of the National Mediation Board have been 
invoked for the purposes of conducting a system election 
to determine the collective-bargaining agency.” 

That is correct, isn’t it? A. So far as the printing mat¬ 
ter is concerned, it is correct. 

Q. Now, in the latter part of August when this was pub¬ 
lished, your organization official publication stated that 
there was wholesale intimidation going on on the Florida 
East Coast Railway and that it only strengthened your 
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membership and unity down there on the Florida East 
Coast. Wasn’t that true at the time? A. It was a news¬ 
paper article. I told you before I can’t confirm it and 
neither can I disclaim it. It is a newspaper article. 

Q. Was it true, as published in here, that this so-called 
intimidation only strengthened your membership? A. You 
recall there was a campaign going on. That could have 
beeii printed to encourage the membership, to bring them 
together. Those conditions existed, however, there 

293 was this wholesale intimidation. 

Q. Was this merely campaign talk, “Maintenance 
of Way outfit unleashes campaign of intimidation”? Was 
that campaign talk also? A. Let’s explain the article. 
This condition actually existed. The latter statement was 
more or less to build the morale of those men who were 
featful, who were being pushed around and to let them 
feel that there was something being done to protect their 
interests. 

Q. Why do you say in the next sentence, after telling that 
this wholesale intimidation strengthened your organiza¬ 
tion, “And the services of the National Mediation Board 
have been invoked for the purposes of conducting a system 
election to determine the collective-bargaining agency?” 

Why didn’t you tell them then and there you were going 
to protest holding an election by the National Mediation 
Board until this air had been clarified of the wholesale in¬ 
timidation? 

Mr. Cobb: We object for this reason, if your Honor 
pleases. 

In the first place, Mr. Townsend has already said that 
that article wasn’t written by him, it was written by the 
editor of this paper. Now he says, “Why didn’t you tell 
them there?” If he asks Mr. Townsend why he didn’t do 
something, we have no objection, but as to why some- 

294 body else didn’t do something is another matter. 

The Witness: Will you restate the question? 

Mr. O’Donoghue: Will you read the question? 
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(Whereupon, the pending question, as above recorded, 
was read by the reporter.) 

The Witness: As you recall, we directed letters to the 
superintendent of the Florida East Coast Railroad, going 
on record asking him to work these matters out peacefully. 
Shortly after the election took place,—and as, no doubt, 
the record will indicate,—there was the wholesale firing of 
these men and it reached the point where we were forced 
to send this telegram to Mr. Cole. 

However, I can’t for the life of me tell what prompted 
the thinking of the writer of that article, other than the 
materials that he had in hand. 

By Mr. O’Donoghue: 

Q. You knew that this was going throughout your entire 
membership down in Florida, didn’t you? A. Certainly. 

Q. You heard Mr. Cohen testify yesterday, didn’t you? 
A. That is right. 

Q. You were sitting here in the courtroom. You heard 
Cohen testify that at New Smyrna, where he made a writ¬ 
ten protest to the Mediator as to those eight men who were 

discharged and whose names were on the eligibility 
295 list, state that he called Chicago and spoke to you. 

You heard that, didn’t you? 

Mr. Hayes: Now, he didn’t say that. 

Mr. Cobb: He said he spoke to Mr. Yancey. 

The Witness: He said he called our International office. 

By Mr. O’Donoghue: 

Q. The record, I submit, shows that his answer says that 
he spoke with you. A. He talked with Mr. Yancey. 

Q. Then Cohen didn’t speak with you? A. No, I don’t 
think he did. I know he didn’t. 

Q. Were you in Chicago at the time he spoke to Yancey? 
A. No, I wasn’t. 

Q. When you are out of Chicago is Yancey in charge 
of your International office? A. Yes, sir. 



Q. So Yancey had the authority to give him directions, 
that is correct, isn’t it? A. Yes. 

Q. Did you hear him testify that Yancey, or whoever it 
was, told him merely to make a written protest, so that 
those six men could vote ? 

Mr. Hayes: I submit, if your Honor please, that he 
didn’t say that. 

296 Mr. O’Donoghue: The protest will speak for it¬ 
self. 

Mr. Hayes: The question was raised as to whether he 
was advised to make a written protest. He said that writ¬ 
ing was his own idea and he was not advised to get it in 
writing. 

By Mr. O’Donoghue: 

Q. Didn’t Yancey give him instructions to get a protest 
in writing that those men couldn’t vote? A. I— 

Mr. Hayes: It is purely hearsay from his point of view. 
He wasn’t there. 

The Court: He may answer if he knows. 

The Witness: I don’t know. 

• ••••••••• 

297 J. Joseph Noonaji a witness called on behalf of 
the Defendant, 

• *••••***# 

298 testified as follows: 

• ••••••••• 

Q. What is your name, please? A. J. Joseph Noonan. 

Q. You are now employed as a mediator, an employee for 
the National Mediation Board. Is that right? A. I am. 

Q. How long have you been with the Board in this ca¬ 
pacity? A. December 4,1939. 

Q. And in the course of your business, do you conduct 
elections for the Board under the Railway Labor Act among 
the employees of various railroads? A. I do. 
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Q. Approximately how many of such elections would you 
say that you have conducted for the Board? A. About 
eighty. 

Q. Did you ever conduct an election among the mainte¬ 
nance of way workers of the Florida East Coast Railway 
under the Railway Labor Act? A. Yes. 

Q. When was that? Will you give me the exact dates, 
please? A. The election notice was posted on the 

299 20th and the voting was from September 23 until 
October 1,1941. 

Q. How many actual voting days were there? A. Eight. 
Q. Did you vote on the intervening Sunday? A. I did 
not. 

Q. Who were the contesting parties in this election? A. 
The Brotherhood of Maintenance of Way Employees and 
the United Transport Service Employees of America. 

Q. What type of workers were included within this class 
or craft which was voting? A. The class or craft of main¬ 
tenance of way employees. 

Q. There were both white and colored workers, were 
there, in this craft ? A. There were. 

Q. Did it include the foremen? A. It did. It included 
the foremen below the rank of general foreman or super¬ 
visor. 

Q. Was the foreman white? A. Yes. 

Q. And who else besides the foremen did you include? 
A. The skilled mechanics in the bridge and building de¬ 
partment, the crossing watchmen, the pumpers, the water 
service department, the track foremen, and the track la¬ 
borers, the paint gangs. I believe that includes about all. 
Q. Were these other employees, besides the fore- 

300 men, generally colored? A. In most instances. 

Q. Before the election, Mr. Noonan, did the repre¬ 
sentatives of the Brotherhood and of the United agree to 
an eligible list? A. Yes. 

Q. I ask you, is this a copy of the eligible list? A. It is 

• ••••••••* 
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Q. Was any objection ever made at the time that this 
eligible list was agreed to by the representatives of the 
United as to the inclusion of the foremen in this voting 
list? A. At no time. 

• * • • • # . • * • • 

302 Q. Did the United Transport Workers select an 

303 observer the election? A. They did. 

Q. Who was he, please ? A. A man by the name of 

Cohen. 

Q. Did the Brotherhood of Maintenance of Way Em¬ 
ployees select an observer? A. No. 

Q. Did you conduct the balloting all up and down the rail¬ 
road in Florida? A. I did. 

Q. Please explain generally your route, as to where you 
started and where you ended. A. I started at St. Augus¬ 
tine, went north to Jacksonville, retraced my steps to St. 
Augustine, then followed the line of the main road as far 
south as Homestead, then retraced our steps to West Palm 
Beach, drove across to South Bay on the south end of Lake 
Okeechobee and then went north on that branch of the 
Florida East Coast Railway which runs through the center 
of Florida to a town called Osteen. That was the conclud¬ 
ing schedule of voting places. 

1 Q. About how much distance would you say you covered 
during the voting? A. Oh, around 600, 625 miles. 

Q. How did you travel from one voting place to another? 
A. In my own automobile. 

304 Was anyone in your car with you? A. My wife. 
Q. Did the Brotherhood have any representatives 

who traveled with the election party? A. I had the ser¬ 
vices of a Brotherhood man who knew the road, who rode 
usually ahead of us and guided us to the outlying places 
and section houses. 

Q. Specifically, who traveled in your party representing 
the Brotherhood? A. At all times, Mr. Carroll, the vice 
president of the railroad, and he had three different drivers 
at different times during the election. 
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Q. Do you recall who those drivers were? A. A man by 
the name of Rouse, a man named Rumley, and a Mr. Pad¬ 
gett, I believe. 

Q. Were any of these men with Mr. Carroll employees 
of the railroad? A. Yes, and both eligibles in the election. 
One was Rouse, who was an assistant foreman, and Rumley, 
who was a foreman of a section gang. 

Q. Was Mr. Padgett, who was also there, was he an em¬ 
ployee of the road ? A. No. 

Q. And Mr. Carroll wasn’t either, of course? A. No. 

Q. Did you know your way around the various vot- 

305 ing places? A. I had never been on the railroad in 
mv life. I did not. 

m 

Q. Did the observer for United know his way around to 
these various voting places, as far as you? A. As far as I 
know, no. 

Q. Did you explain to a representative of the United be¬ 
fore vou started out that the Brotherhood men were to ac- 
company you? A. Yes. 

Q. Who was that? A. To the regional director of the 
U. T. S. E. A., Mr. Jones. 

Q. That is, Nebraska Jones, is that right? A. Nebraska 
Jones, yes. 

Q. Did he raise any objection at that time? A. Not any. 

Q. May I ask you this: the foremen who did accompany 
you on behalf of the Brotherhood did know their way 
around these voting places, is that right? A. Yes. 

Q. How did the Brotherhood men travel between the bal¬ 
loting places ? A. They traveled in their own automobiles, 
preceded us and guided us to these different places. 

Q. Who was driving your car? Maybe you have 

306 answered that before. Who was driving the car for 
the Brotherhood men, please? A. They had differ¬ 
ent drivers at different times. Rouse and Rumley and a 
man by the name of Padgett, I believe. 

Q. Was there any other car in the election party? A. 
There was. 
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Q. Who was in this other car, naming both the driver 
and passenger. A. The first and second day there was a 
man by the name of Alderman driving and a man by the 
name of Cohen, who was the observer, and on the third day 
drivers were changed and a man by the name of Peoples 
accompanied Mr. Cohen. 

Q. Describe the places, Mr. Noonan, in which the ballot¬ 
ing was done. A. The balloting was usually done in the 
section toolhouse. The section toolhouse is a square build¬ 
ing built to house the motor car. It had a big double garage 
door that swung on hinges and I would say was, maybe, 
fourteen feet square. 

Q. You said occasionally the balloting was done in other 
places? A. In a few isolated instances, yes. 

307 Q. Where was the balloting done in these other 
instances ? A. At Ormond, the balloting was done in 
the waiting room of the station and at two or three other 
places on the line of road the balloting was done on the 
motor car. 

Q. Tell me in detail, when you went up to one of these 
balloting places, just what did you do? A. I approached 
the white foreman, identified myself, showed him niv creden¬ 
tials and called the roll of the employees supposed on— 
supposedly on his section. 

He either told me that they were or they were not there. 
I then assembled the men, explaining to them that it was an 
election by the National Mediation Board to allow’ them to 
choose a representative form of organization. If their 
name was on the eligible list, I w’ould give them a ballot, to 
take the ballot into the tool house, or as the case might be, 
to the far end of the motor car, mark their ballot with a 
single “X”, put the “X” in the square following the name 
of the organization of their choiec, fold the ballots so no 
one could see how they had marked them, and put it in a 
ballot box. 

I first instructed them, “Do not sign your ballot and only 
mark your ballot in one square .’ 9 I said, “If you follow 
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my instructions, no one will know how you voted. This is 
a secret election, and if you will do what I have told you to 
do, we will keep it that way.” 

308 Q. When the men voted at the tool houses, did 
they always vote inside of the tool house? A. They 

took the ballot to the interior of the tool house, to some 
place, a board on top of a drum or something I had desig¬ 
nated for them to use, marked their ballot, folded it, 
brought it out and placed it in the ballot box. 

Q. When they voted at these other places, which you have 
mentioned, where did they mark the ballot? A. Usually on 
the far end of the motor car, oh, maybe 15 or 20 feet re¬ 
moved from where I had assembled the eligible voters. 

Q. Where did you place the ballot box, Mr. Noonan, with 
reference to these tool houses? A. Usually just off the 
right-of-way, close to myself. 

Q. When you voted at these other places, where did you 
place the ballot box? A. Same place, at my feet. 

Q. You stood right beside the ballot box, did you? A. 
All times. 

Q. When the United Observer, Mr. Cohen, was present 
at one of these balloting places, what did he do? A. He 
stood close by me with the eligible list, checking the 
eligibles. 

Q. Tell me, what did the Brotherhood representatives 
do, that is Mr. Carroll and his drivers, while you 

309 were conducting at any one of these places ? A. They 
usually removed themselves from the vicinity of the 

polls, sufficiently so that they were not part of the election 
committee. 

Q. You say they usually did. A. Well, I would say they 
did at all times. 

Q. About how far away would they go, when they came 
up there? A. Oh, 25 to 50 feet. 

Q. And the other railroad foremen who might have been 
in the gang, when you come up there, did you let them 
stand around the ballot box, closeup, except when they were 
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voting? A. I didn’t stop them from standing close by, but 
in most instances, as nearly as I can remember it, the fore¬ 
man removed himself from the vicinity of the voting place. 

Q. Did you ever permit anyone, other than the person 
who was voting, to go into the tool house while someone 
else was voting? A. At no time. 

Q. They stood outdoors at all times? A. That is right. 
Q. From outside, where anyone was standing, could they 
have possibly seen how anyone voted inside the tool house ? 
A. No. 

310 Q. They could not? A. No, they could not. 

Q. Now, when the voting is done at these hand 
cars, apart from tool houses, did you ever let anyone stand 
at any place where he could have seen how anyone else 
voted? A. No. 

Q. Particularly at New Smyrna, did you ever let any of 
the railroad foremen, or anyone else, any of the Brother¬ 
hood representatives, stand in such a place where they 
tiould have seen how anyone voted? A. No. 

. .. 

311 Q. Mr. Noonan, was there ever any electioneering 
done around the ballot boxes that vou know of? A. 
No. 

312 Q. Did you leave the ballot box while there was 
any voting going on? A. No. 

i Mr. Cobb: If your Honor please, may our objection run 
throughout all of these questions that are being asked in 
that form and character? 

The Court: Yes. 

Mr. Pierce: The specific charge has been made, your 
Honor, that he left the ballot unlocked in the complaint. I 
am merely asking him to tell me whether he did or not. 
The Court: I think he has answered. He said no. 

The Witness: I said no. 
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By Mr. Pierce: 

Q. You said that you didn’t leave the ballot box. Do 
you ever recall, did you ever leave it unlocked? A. No. 

Q. Did you ever see anyone who wasn’t voting have ac¬ 
cess to the ballot box? A. No. 

Q. On the first day when they were voting, was the ob¬ 
server for United present at the first two voting places? 
A. No. 

Q. Would you explain the circumstances around these 
first two voting places that you voted? What time did you 
start? 

313 These particular places are in the schedule of 
voting, and they are Dean Siding and New Augus¬ 
tine, on the first day. A. At 8 o’clock in the morning. 

Q. What time did you arrive there, you and the election 
party, do you recall ? A. About 10 minutes of 8. 

Q. 10 minutes of 8. Did you see anything of the observ¬ 
ers around there for United at that time? A. No. 

Q. What time did you start the voting, would you say? 
A. About 5 minutes after 8. 

Q. About 5 after 8. And how long would you think it 
took you to complete the voting? A. 3 minutes. 

Q. When you were voting there and until you left, did 
you see any of the representatives of United? A. I did 
not see any representatives of the United. 

Q. Where did the observers finally catch up with you 
on that first day, do you recall? A. At a place called 
Sampson. 

Q. Did they make any explanation as to why they hadn’t 
been at the previous places? A. Yes. 

Q. What did they say? A. Yes, tire trouble. 

314 Q. Were they present with you the rest of the first 
day? A. They were. 

Q. On this first day, do you ever recall any incident 
where the policeman stopped Mr. Cohen on the first day? 
A. Yes. 
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i Q. Where was that, please ? A. After we had completed 
the balloting of Jacksonville. Is that enough, Judge? 

The Court: Yes. That answers. 

By Mr. Pierce: 

Q. What did you do, did you speak to the policeman 
about his stopping at that time? A. Yes. 

Q. What did you say to him? A. I identified him as 
being part of the election committee and accompanying 
this group that was driving out of the yard. 

Q. What did he do then? A. Passed them on. 

Q. He let them continue then? A. That is right. 

Q. They were present for the rest of the first day? A. 
We had completed our balloting, we were on the way 

315 to the postoffice then. 

Q. Now, on this second day, vrere the United ob¬ 
servers, Cohen and his chauffeur, Mr. Alderman, present 
with vou all the dav? A. No. 

w * 

Q. Would you tell me where and when they joined— 
when they turned up missing? A. At Ormond, Florida. 

Q. About what time is that ? A. About 4:40. 

Q. 4:30, about 4:30, you say? A. Around 4:40, 4:30 
something like that. 

Q. Would you tell me, please, the circumstances around 
your voting at Ormond, when they first turned up missing? 
What did you do there? A. I drove to a parking place 
abreast of the depot, parked my car and got out on the 
left-hand side and walked around the back of the automo¬ 
bile, and saw the observers cross the right of way. 

Q. That is Mr. Cohen you saw? A. Mr. Cohen and Mr. 
Alderman in their automobile cross the right-of-way. 

Q. About how far away is that? A. About 100 feet, 125 
feet. 

Q. What were they doing when you saw them 

316 there? A. They were removing raincoats from the 
trunk section of their car. 
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Q. What was the weather like at that time, do you re¬ 
call? A. Well, it was the tail end of a torrential rainfall. 
Rain was still falling. 

Q. What did you do after you saw them cross the right- 
of-way? A. I moved up to the right hand side of my car 
and opened the back door to get the ballot box, rubbers 
and umbrella, eligible list of ballots, preparing to vote the 
men. 

Q. Continue with your story. A. While I was getting 
my paraphernalia out of the back of the car, Mr. Carroll’s 
automobile drove up on the right hand side of my car. His 
car hadn’t rained out, mine had, and he was rather kidding 
me because his car did not rain out and mine did. 

And I was talking to him over my shoulder while I was 
getting this gear out of the back of the car, putting rubbers 
on, and one thing and another. 

When I had assembled my election material and pro¬ 
tected myself from the weather, I started down the plat¬ 
form where this congregation of men was, and when I got 
down there I looked around for my observers, and they 
were not present. 

I asked if anybody had seen them, where they 
317 were, because they had been across the track just 
a few minutes before. No one knew. 

Well, vre had been rained out and did not know where 
they had gone. 

So, I opened the ballot box and placed all the ballots that 
had been voted that day, while the observers were present, 
into a large manila envelope for mailing, and proceeded to 
vote the men that were assembled at this place. 

Q. Did you ever see anything more of Mr. Cohen on that 
particular day? A. I didn’t. 

Q. Did you ever see any policeman apprehending him 
at Ormond there? A. No. 

Q. Did Mr. Carroll say anything about seeing him there? 
A. No. 
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Q. Did you continue the rest of the day without them, 
without the observers present? A. I did. 

Q. How many voting places on that day without their 
being present? A. Two voting places, Ormond and Day¬ 
tona Beach. 

Q. Did you that night, or any time after that, on that 
second day, did you contact the Board about their 

318 being absent? A. I did. 

Q. What did the Board tell you to do? 

Mr. Hayes: Objection. 

The Court: Sustained. 

By Mr. Pierce: 

|Q. May I say then, did you continue the voting the next 
day without them? A. The next day they re-appeared. 

Q. They reappeared. Where was that please? A. At 
the start of the voting at New Smyrna. 

Q. Did they make any explanation of their absence then ? 
A. Yes. 

Q. What did they say had happened to them? A. They 
had been held by the police for 55 minutes at Ormond. 

Q. Had you ever heard that they had been arrested be¬ 
fore that, at that time? A. No. 

Q. You hadn’t. 

Did Mr. Alderman continue as car driver—as chautfeur 
for Cohen that day, that is the third day? A. No. 

Q. IVhat happened then? WTio took his place? 

319 A. The second man in the car who was named 
Peoples. 

Q. Peoples. 

Coming back to that first night or the second night when 
you found them missing, whom did you contact at the 
Board? A. Secretary Cole. 

Q. On this third day, were Mr. Cohen and Mr. Peoples 
with you all day? A. No. 

Q. For how long were they with you? A. The first few 
stations in the morning. 
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Q. What time did they turn up missing? A. About 
11:25 or 11:30 a. m. 

Q. Where was that? A. Titusville. 

Q. Titusville. How did you notice they were missing? 
A. They just didn’t come. 

Q. You didn’t see anything of them at all? A. Not any¬ 
thing. They were present at Mims and they were not pres¬ 
ent at Titusville. 

Q. You didn’t see the circumstances under which they 
might have been taken out of the picture. Isn’t that right? 
A. No. 

Q. You didn’t see anything. Did you contact anyone in 
the Board again as to whether you should continue the elec¬ 
tion after that? A. I wired the secretary of the 

320 Board that night. 

Q. Did you continue on without them being pres¬ 
ent? A. Yes. 

Q. In continuing on, were you obeying your instruc¬ 
tions? A. Yes. 

Mr. Hayes: I object, if your Honor please. 

Mr. Pierce: I asked for his conversation. 

The Court: Sustained. 

By Mr. Pierce: 

Q. How long after that, then, were they absent? A. 
They were absent from then on through the rest of the 
balloting. 

Q. That would be from the third day through the 8th 
day? A. Yes. 

Q. Did you ever, during the course of the election, find 
out why they had been absent on that third day at Titus¬ 
ville? A. Not definite, no. 

Q. Did anyone ever tell you, or explain their absence at 
all? A. A crossing watchman in Miami said that the men 
had been arrested. 

Q. Had you ever heard about their arrest before that, 
that is, their second arrest I am speaking of, their 

321 arrest at Titusville? A. No. 
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Q. You never heard of it before? A. No. 

Mr. Cobb: I do not quite follow that, Mr. Pierce, be¬ 
cause he said a moment ago that the men, themselves, ex¬ 
plained it. 

Mr. Pierce: I am speaking of the arrest at Titusville. 
Bv Mr. Pierce: 

Q. When the United observer was present, during that 
pah; of the election, what did you do with the ballots after 
completion of the voting? A. We placed them in a large 
manila envelope and deposited them in the postoffice. The 
observers saw the depositing of the ballots. 

Q. When did you do that during the day. A. In the 
evening. 

Q. When they were present, I am speaking of now. A. 
In the evening and at noon. 

Q. At noon and the evening? A. Well, at noon the first 
day we impounded the ballots,—we didn’t impound them, 
we placed them in an orange envelope and sealed it up, so 
that there would be no question about anybody tampering 
with the ballots while we were eating. 

Q. WTien were they absent—what did you do with the 
ballots when they were absent? A. At the conclu- 
322 sion of the day’s voting, I put them in a large brown 
envelope and mailed them to the postmaster at St. 
Augustine. 

Mr. Pierce: May we have the large envelope? I believe 
it was put in evidence yesterday. 

(The envelope was handed to Mr. Pierce.) 

Bv Mr. Pierce: 

90 

Q. I show you this envelope which is marked Defen¬ 
dant’s Exhibit No. 2. Is this the type of envelope which 
you used to put the ballots in? A. It is. 

Q. What did you say you did with this, that is, when you 
sknt it out? A. I sealed it up. It was addressed to the 
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postmaster at St. Augustine, and I deposited it in the post- 
office. Not a post box, the postoffice available. 

Q. When the observers were absent, did you conduct the 
election any differently than what it was when they were 
there? A. No, just the same. 

Q. Were there ever any occasions on which you opened 
the ballot box in the course of the voting? A. Yes. 

Q. Where was that, please? A. At New Smyrna. 

323 At New Smyrna. Would you tell us the circum¬ 
stances surrounding that instance? A. We voted 

several gangs there that morning, and in the course of the 
balloting, calling off the list of eligibles to present them¬ 
selves for a ballot and a protest of the UTSEA relative to 
allowing the voting of certain discharged employees, ap¬ 
parently I missed one man, that is, I had called off his 
name and he did not vote. 

Q. Do you recall what his name w’as? A. Jones, I think. 
I don’t remember. 

Q. Wasn’t the man’s name Joe Brown? 

Mr. Haynes: Of course, it is very definitely leading, but 
I don’t think it is sufficiently material to raise any issue. 

The Witness: There was one man there anyway that I 
was supposed to have voted, and he claimed he had not 
voted. The UTSEA observer was present at the time and 
I said that we have only voted so many men, we will open 
the ballot box and count the number of ballots voted. If 
there are less ballots in the ballot box, than the supposed 
number of voters, we will call him to participate. 

I am through—I have locked the ballot box, counted the 
number of ballots deposited in the ballot box, found out 
that there was a possibility that he had not voted. I mean, 
it was correct that he had not voted. 

324 I gave him a ballot. He went into the tool house 
and came out and put the ballot into the re-locked 

ballot box. 

Q. Were there any people standing around you when 
you opened the ballot box? A. Yes. Observers for the 
UTSEA were there. 
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Q. Was there any other instance when you might have 
opened the ballot box during the course of the voting? A. 
On the second and third days I opened the ballot box dur¬ 
ing the course of the voting to segregate the ballots voted 
on the second day, while the observer was present from the 
ones that were voted when he was not present, and like¬ 
wise, on the third day when the observers were not present 
at Titusville. 

I enclosed those ballots while the observer was present 
in separate envelopes. 

Q. Now, at New Smyrna, do you recall ever having seen 
any of the foremen around there with guns, or anything? 
A. No. 

Q. You didn’t see that? A. No. 

Q. You don’t recall that? A. No. 

Q. Did you any other place? A. I never saw a gun in 
Florida. 

Q. Were any complaints made to you about any- 

325 one having fire arms in the vicinity of the ballot box? 
A. No. 

Q. During the course of the election, was any complaint 
made to you by the representatives of the United as to dis¬ 
charges? A. Yes. 

Q. On what occasions, please? A. At New Smyrna a 
written protest by observer Cohen was made against—well, 
it was not a protest made against, it was a request to allow 
the balloting of 8 men. 

Q. Where was the other case? A. The other case was 
farther down the line of the road relative to the discharge 
of a pipe gang, pipe gang No. 2. 

326 Q. I show you a paper, could you identify that? 
A. I can. 

Q. What is it, please? A. This is the request of Ob¬ 
server Cohen to allow the voting of 8 men, at New Smyrna. 

Q. Where was that given to you? A. That was given to 
me at New Smyrna. 
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Q. Would you read it, please? A. (Beading) “These 
men I am protesting should vote ballot, because they were 
on payroll last half of August and are still carried on 
same.” 

These are the names and sections as follows: 

“J. W. Jones, Section 15 (Sept. 22.) 

“ J. K. Booth, Section 16 (Sept. 22.) 

“Wesley Branch, Section 16 (Sept. 20.) 

“Solomon Kendrick, Section 1-OE (Sept. 24.) 

“Willie Hines, Section 1-OE (Sept. 24.) 

“James Williams, Section 1-OE (Sept. 24.) 

“W. H. Woodall”— 

Q. That was Woodward, was it not? A. Well, it is 
“W-o-o-d-a-r-d”. Then, “Charlie Johnson, Section 1-OE 
(September 24.)” 

And signed “James Cohen.” 

Mr. Pierce: We would like to introduce this in evidence 
if your Honor please, as defendant’s Exhibit No. 3. 
327 Mr. Hayes: No objection. 

The Court: It may be received. 

(Defendant’s Exhibit 3 received in evidence.) 

By Mr. Pierce: 

Q. Now, I show you that paper, Mr. Noonan. Would you 
identify that, please? A. Yes, sir. 

Q. What was that? A. This was the paper given to me by 
an undentified man—some man— 

Mr. Hayes: May we not see that before the testimony is 
taken? 

Mr. Pierce: (Handing) Certainly. 

By Mr. Pierce: 

Q. Explain it now, please. A. This was given to me by an 
unidentified man who stepped out of the ranks of the voters, 
and handed me this letter. 
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I opened the envelope and read the contents and called 
off the contents of these men, anticipating that they might 
be present, as the protested voters had been present at New 
Smvrna. 

They were not present so I put the letter in my pocket. 

Q. Excuse me. Would you just read— 

The Court: Let me ask this: Did these 8 at New 

328 Smyrna vote ? 

The Witness: Yes, sir. 

Mr. Pierce: I will bring that out in detail, later, your 
Honor. 

By Mr. Pierce: 

Q. Would you just read this, please? A. (Reading) “Mr. 
J. J. Noonan, Mediator, National Mediation Board, West 
Palm Beach, Florida. 

*‘Dear Sir:” Under date—this is under date of Septem¬ 
ber 26, 1941, and continues: 

“These men were discharged today from Pipe Gang No. 
2. We request that they be voted by mail. 

They are—Raymond Cobb, Kapus Clark, Dewey Clark, 
Marshall McKenney and Calvin Tynes.” 

And it is signed, “Very truly yours, Nebraska Jones.” 
Mr. Pierce: I would like to offer this as defendant’s ex¬ 
hibit number 4, if your honor please. 

Mr. Hayes: No objection. 

The Court: It may be received. 

(Defendant’s Exhibit 4 received in evidence.) 

By Mr. Pierce: 

Q. Was ever any request made to you that during the 
course of the election, you should stop the election because 
of these discharges? A. No. 

329 Now, after you received these letters complaining 
of the discharges, did you make any inquiry of the 

foremen of the railroad about this discharges? A. Oh yes. 
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Q. But, I may ask you this: Did you conduct any investi¬ 
gation? A. Yes. 

Q. You did? A. Yes. 

Q. Among the foremen? A. Yes. 

Q. Did you attempt to contact the railroad, itself, the 
management about these discharges? A. Yes. 

Mr. Pierce: I am going to show him this letter (indicat¬ 
ing) which is on pages 27 and 28 of the record. 

330 By Mr. Pierce: 

Q. I show you this, Mr. Noonan (indicating) which is on 
pages 27 and 28, already in the record. Would you identify 
that, please? A. This is a letter I sent to Mr. Acheson, per¬ 
sonnel officer of the railroad, requesting information as to 
all the employees that had been discharged subsequent to 
the signing of the eligible list. 

Q. How did you work out the names of these particular 
employees you have there? A. From my eligible list rec¬ 
ord, I—list record of discharges reported out of service, 
quii, and every man who showed on my eligible list as hav¬ 
ing been dismissed, or quit, whether this—while the investi¬ 
gation was on and while the election was on. 

Q. And did you receive a reply from the Carrier to this 
letter? A. Yes, I did. 

Mr. Pierce: I am showing him these papers here (indi¬ 
cating.) 

By Mr. Pierce: 

Q. I show you these papers here, Mr. Noonan, which are 
on pages 29 through 31-B of the record. Would you look at 
those papers please, and would you tell me, were those 

331 the papers which you received in reply from the car¬ 
rier, to your request for the reasons surounding these 

vaious discharges? A. To page what? 

Q. Here (indicating). A. Yes, these are the replies of the 
carriers. 

Q. That list that you asked the carrier about, and was 
sent back, did that include discharged men, or also include 
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resigned men? A. Every man that had been separated from 
the payroll, no matter for what reason, from the time I sent 
the list in. 

Q. No"w, this report that I have just shown you, from the 
carrier, what did you do with that ? A. On October 11 mailed 
that special delivery air mail to the Board, from Jackson¬ 
ville, Florida—October 1— 

Q. Excuse me. Go ahead. A. I don’t know whether I said 
September or not, but it was October 1. 

I Q. Now, did you make any attempt to vote these men 
about whom complaints had been made in these tvro papers, 
these letters w’hich I have shown you? A. Yes, sir, that is 
right. 

1 Q. That is, defendant’s exhibits 3 and 4? A. Yes. Have 
I been asked a question? 

1 Q. Yes. I wanted to know, did you make any attempt to 
vote these men who appeared in these two letters? 
332 A. Yes, the answer is yes. 

The Court: I thought he had said yes. 

By Mr. Pierce: 

Q. Now you say some of the discharged employees did 
not appear at the ballot boxes, is that correct? A. That is 
right. 

Q. What kind of a ballot did you use for the discharged 
employees who did not appear at the ballot box? A. I used 
a mail ballot. 

Q. I show you the envelope here; is this type the type of 
envelope which you used then, as to the employees who were 
not present at the ballot box? A. This is w’hat we call a 
ballot return envelope. 

Q. I see. A. The ballots were sent to the voters in a reg¬ 
ular mailing envelope, franked envelope of the National 
Mediation Board; but this was included, and a smaller 
envelope w-hich -would fit in this, it was the A envelope. 

Q. Was this the envelope which was placed inside of this 
one (indicating) by the voter? A. Yes, sir. 
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Q. That you mailed out ? A. Yes, sir. 

The Court: You mean the voters? 

Mr. Pierce: Yes, sir. 

333 We will offer these, if there is no objection. 

Mr. Hayes: No objection. 

i Mr. Pierce: Please mark them as defendant’s exhibit 5 
and exhibit 6. 

(Documents referred to were marked for identification 
as defendant’s Exhibits 5 and 6.) 

Bv Mr. Pierce: 

1 Q. After the men who voted these mail ballots,—what did 
they do with them ? Did they send them some place ? A. The 
ballot return envelope was addressed to the postmaster at 
St. Augustine, Florida, and it is inscribed, “ballot, National 
' Mediation Board” and in the lower lefthand corner of the 
envelope is a place for the Mediator in charge of the case 
to have his name, so that the postmaster can identify it as 
being your ballot. 

Q. Now, these employees, discharged employees about 
whom complaint was made and who did appear at the ballot 
boxes, how did you vote them? A. I voted them the same 
1 as if they had been voted by mail, so that I could distinguish 
their ballots from the ballots that were cast without any 
protest being raised. 

Q. Where did they mark their ballots? A. They marked 
their ballots in the tool house, the same as the other voters. 

Q. Then, what did they do with them? A. Then, 

334 they placed the ballots in an envelope and sealed 
them. 

Q. In a small envelope ? A. That is right. 

Q. Then what? A. And brought it out to me. 

Q. Yes? A. And I placed it in the return envelope, in¬ 
scribed their name and address, and wrote across the face 
of it, “impounded”, placed the postmaster’s address on the 
envelope, and my name on the envelope. 
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Q. What did you do with this envelope then? A. They 
were mailed to the postmaster at St. Augustine, Florida, 
for taking care of, and we were scheduled to count the votes. 

' Q. Were these mailed ballots which the employees who 
were present at the ballot boxes,—where did you put them? 
A. They were placed in the ballot box with the others, to be 
segregated later, sent on, mailed individually. 

Q. Then you didn’t mail them direct to the postoffice, 
did you? A. No, they were mailed direct to the postoffice, 
each individual one. 

Q. Well, didn’t you say before that you put them in the 
ballot box? A. Yes. 

335 Mr. Hayes: Just a minute, if your Honor please. 
Certainly, this is not proper; to suggest an answer 

because of the fact that he asked somethnig else,—I notice 
that it looks as if you are trying to impeach your own wit¬ 
ness. 

Mr. Pierce: He said he put the ballots in the ballot box. 
1 There were two types of ballots, and I wanted him to ex¬ 
plain what he did with each type. 

Mr. Hayes: But the point is clear here— 

By Mr. Pierce: 

' Q. What did you do with the ballots which you voted of 
the employees present? A. I enclosed them in a mailing 
envelope, addressed to the postmaster, and placed them in 
the ballot box. At the conclusion of the voting,—not at the 
conclusion, but before I voted the men at Titusville, I seg¬ 
regated the unchallenged ballots from the challenged bal¬ 
lots, enclosed the unchallenged ballots in a big manila en¬ 
velope addressed to the postmaster at St. Augustine, and 
mailed the individually-impounded ballots, and the unchal¬ 
lenged ballots in a big brown envelope to the postmaster. 

Q. Why did you use these mail ballots for these employees 
who appeared at the ballat boxes, and about whom protest 
had been made? A. The election notice agreed to, 

336 and said that to be eligible to vote, you had to be an 
employee still in the service of the carrier. 
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These men had been discharged. 

Now the UTSEA protested the exclusion of these men 
from the voting. I had no observer for the Brotherhood 
present, and I did not know whether the Brotherhood would 
protest the votes of these men on the basis of the election 
agreement, so that the men’s ballots could be identified as 
the ballots voted them, not destroying the secrecy of the 
ballot but so that we would be able to identify the partic¬ 
ular ballots voted by the men. 

Q. And could you identify all these ballots, then? A. Oh 
yes, sir. That is the regular procedure of impounding a 
challenged vote. 

Q. Let me ask you this: Did you ever put any of these 
mail ballots that you voted at the ballot boxes, did you ever 
put any of them in your pocket? A. No. 

• •*••••••• 

341 “Case No. R-774. UTSEA. Present at today’s 
voting. 

“UTSEA changed drivers of car and alternate did not 
continue, was arrested and retained 55 minutes; things 
proceeded according to schedule until again the UTSEA 
was arrested near Titusville, continued without UTSEA 
observer. 

“Signed J. J. Noonan.” 

Q. Now then, in connection with these protests about the 
discharges which appear in the record as defendant’s ex¬ 
hibits 3 and 4, did you contact the board about those? A. 
Yes, sir. 

Q. And as a result of that, what action did you take in 
this connection? A. I set the machinery in motion to get the 
information from the carrier as to the length of service of 
the employees, date of discharge, cause of discharge and 
last known home address from the carrier’s records. 

Q. Anything else? A. Well, acting upon the board’s in¬ 
structions, I mailed all these people ballots, to be counted 
or not counted at the board’s determination, as a result of 
the information collected from the carrier’s records. 
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Q. Did you, or did you not contact the foremen of these 
men? A. Yes, sir. 

Q. You did? A. Yes, sir. 

342 Q. Now you have told us generally how you voted 
these discharged men, who appeared at the ballot 

box at New Smyrna. Did you vote them that way there? 

Tell us just how you did vote at New Smyrna, how did 
you vote these discharged men who appeared at the ballot 
box. 

Mr. Hayes: I submit that he has answered that several 
times, and I am objecting therefore on that ground. 

Mr. Pierce: I am speaking only of New Smyrna. 

i The Court: He may answer. Of course, you have already 
testified. 

The Witness: I have, sir. 

I called the roll of discharged men, and they appeared. 
I gave each of them a ballot with instructions to carry the 
ballot into the tool house, to mark that ballot with an X in 
the square of their choice, to fold it so that no one could see 
it, and place it in the envelope and seal it up, bring the en¬ 
velope out to me, and I then inscribed the name of the voter 
and his address and marked it “impounded” and sealed 
the return envelope up. That was just the way they sent the 
mail ballots then. 

By Mr. Pierce: 

Q. Did you ever contact the board, Mr. Noonan as to how 
or what to do with these ballots you had voted there, 

343 of these discharged men, and of any of the other men 
there, the discharged men in particular? A. Yes. 

i Q. I show you this telegram, please, could you identify 
that? And this appears on page 35 of the record. A. Yes, 
I can identify that. 

Q. What is that? A. This is the wire I wired, the wired 
instructions. 

i The wired instructions from the Board relative to the 
manner in which the vote should be counted, or not counted, 
these votes that I had made inquiry relative to. 
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344 Mr. Hayes: Of course, the answer to that is that 

the telegram will speak for itself as to what it is, and 

not what Mr. Noonan interprets it to say. 

By Mr. Pierce: 

Q. Read it, please. A. “This is your authority to count the 
ballots in case R-774 on the following basis: (1) impounded 
ballots of employees on eligible list not working count on 
leave, sickness, military service and reduction in force shall 
be counted; (2) those employees who have resigned from 
service forfeit their right to vote and impounded ballots 
of such employees shall be rejected; and (3) impounded 
ballots of dismissed employees shall be forthwith forwarded 
unopened to the Mediation Board for consideration by full 
Board if necessary. Please advise representatives of inter¬ 
ested parties accordingly.” 

And it is signed: “Robert F. Coles, Secretary.” 

Mr. Pierce: That appears at page 35 of the record. 

By Mr. Pierce: 

Q. Now then, did you follow these instructions that you 
received in the telegram? A. I did. 

Q. With respect to these ballots of these discharged men ? 

A. I did. 

345 Q. And of the men who had resigned ? A. I did. 

Q. Were the employees whose names are mentioned 
in Defendant’s Exhibits 3 and 4, the two letters which you 
received in protest—were those among the ballots which 
vou sent to the Board ? A. Thev were. 

V * 

Q. The discharged employees? A. They were. 

Q. All of them? A. All of them. 

Mr. Pierce: And I might interject right here, your Honor, 
that the Board’s certification, which appears in the record 
at page 125, there the following statement is made: 

“In addition to the foregoing 24 ballots the counting of 
which the Brotherhood of Maintenance of Way Employees 
protested, were impounded by the Mediator at the direction 
of the Board, and forwarded to the Board for determination 
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as to their inclusion. The ballots were cast by employees 
included in the agreed-upon eligible list but were protested 
on the ground that these employees had been dismissed 
from the service for various causes, prior to the conclusion 
of the election. 

i “After due consideration and without prejudice as to 
the justification for the dismissal of said employees, the 
Board decided that the ballots of these employees 

346 should be counted and included with the ballots of 
other maintenance of way employees in the craft or 

class concerned. These ballots were subsequently counted 
by the Board with the following results: Number of em¬ 
ployees voting for representation by the United Transport 
Service Employees of America, 18; number of employees 
voting for representation by the Brotherhood of Mainte¬ 
nance of Way Employees, 2; impounded ballots not identi¬ 
fiable because of lack of return address and not counted, 4 

1 And it says—including the above 20 legal votes, the final 
result of the election is as follows, and final would be the 
number of employees voting on the contesting organiza¬ 
tions—for the Brotherhood of Maintenance of Way Em¬ 
ployees, 418; United Transport Service Employees of Amer¬ 
ica, 339; and for other organization, or individual, 1; void 
ballots, 16; and number of employees eligible to vote, 792. 

1 Mr. Hayes: I have here a paper which is marked Exhibit 
38, to plaintiff’s protest to the Board, and appears on pages 
117 and 118 of the record. 

Would you gentlemen like to see that (showing document 
to counsel) ? 

I show you this exhibit which is pages 117 and 118, which 
lists some 14 employees, with an asterisk in front of their 
names and then at the end, it says, “These men did not 
vote in the election.” 

347 By Mr. Pierce: 

Q. Now, looking at these men, Mr. Noonan, these four¬ 
teen men whose names have an asterisk in front, alleged 


not to have voted, did you send ballots to any of them? A. 
Yes, sir, I did. 

Q. How many of them did you send them to? A. I sent 
them to all except four men. 

Q. Which ones were those, please ? 

Will you refresh your recollection from any paper you 
may have? A. Yes, I checked this list. 

Your Honor, I checked this and I have a tabulation which 
shows definitely the disposition of the ballots of all these 
men. 

Mr. Pierce: He would like to refresh his recollection 
with that. 

The Court: He may do it. 

By Mr. Pierce: 

Q. Now, you say that there were four of these that you 
did not send any to ? A. That is right. 

Q. Who would those be? A. Leroy Haywood, C. B. Grif¬ 
fin— 

Q. Leroy Haywood was on the list. A. No, sir, not on it. 

Q. No, he was not. A. I did not send a ballot to 
348 C. B. Griffin. 

Q. And why, please ? A. He was in jail. 

Q. All right, who else? A. F. O’Daniels. 

Q. And why didn’t you send him one? A. He was not on 
the eligible list. 

Warren Odin, he was not on the eligible list; and E. L. 
Anderson,—likewise in jail. 

Q. And you sent ballots to the other ten here, is that 
right ? A. That is right. 

Q. Now, among those ten that you sent out, were any of 
the ballots of those men among those which you impounded 
and sent to the Board? A. Yes, sir. 

Q. Which ones were they? A. The ballot of a man named 
Reddie Sanford— 

Q. Now, these other nine men on here that you sent bal¬ 
lots to, were those ballots counted? A. They were not 
counted. 
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Q. And why was that, please? A. Because they were re¬ 
turned to the National Mediation Board as unclaimed. 

Q. That is, all of them? A. All of them, the nine. 
341) Q. Were not some of them discharged— 

Mr. Hayes: Just a minute, if Your Honor please— 

Mr. Pierce: Maybe we had better go through these indi¬ 
vidually. 

Bv Mr. Pierce: 

* 

Q. Mr. Boatright—do you know what happened to his 
ballot? A. Boatright’s ballot was returned, unclaimed. 

Q. Mr. Warren’s ballot, John I. Warren? A. Returned 
unclaimed. 

Q. Mr. S. D. Randolph? A. Returned unclaimed. 

Q. Mr. Charlie Jackson? A. Charlie Jackson, resigned, 
and his vote was not counted, on the Board’s instruction, 
10-4. 

Q. What do you refer to, by “the instructions”? A. The 
wired instructions received from the Board relative to 
cdunting and not counting the men who had been discharged, 
quit, or resigned. 

Q. Were those instructions included in the telegram I 
just showed you ? A. They were. 

Q. May I see it, please? 

The Clerk: I think you have it there. 

Mr. Pierce: Yes, thank you. 

350 Now, what page is that telegram on, please? 

Mr. O’Donoghue: I will find it for you—that is on 

page 35. 

By Mr. Pierce: 

Q. That was in accordance with the authority included 
on that telegram, which is here on page 35, was it? A. Yes, 
sir, that is covered under section 2. 

Q. That was Mr. Plummer, you were referring to last, 
was it? A. Right. 

Q. Now, Mr. J. E. Bryant ? A. J. E. Bryant was likewise 
not counted on instructions of the Board. 
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Mr. Haves: You mean by that, he had resigned, Mr. 
Noonan? 

The Witness: Yes. 

Bv Mr. Pierce: 

* 

Q. Mr. Clent Clark— A. Likewise not counted, the man 
had resigned and was not counted, on the Board’s instruc¬ 
tions. 

Q. And Theodore Powell? A. Theodore Powell’s ballot 
was returned unclaimed. 

Q. And Mr. G. R. Glocken— A. Mr. Glocken, not counted 
under the Board’s instructions, the man had resigned. 

Q. Now, can you tell me the reasons, therefore, 
351 looking at this, why these ballots of these nine men 
to which you referred were not counted? 

Mr. Hayes: I only have eight, am I wrong? 

Mr. Pierce: What is that? 

Mr. Hayes: I have only—I only followed you to count 
of eight. I have Boatright, Warren, Randolph, Jackson, 
Bryant, Clark— 

Mr. Pierce: Do vou have Mr. Plummer there? 

Mr. Hayes: Were you asked as to Mr. Plummer? 

The Witness: Yes. 

Mr. Hayes: And what was the answer? 

Mr. Pierce: What was the answer? 

The Witness: Mr. Plummer’s vote was not counted on 
the Board’s instruction, he had resigned. 

Bv Mr. Pierce: 

* 

Q. Then, what was the reason that you did not count 
these nine ballots, generally? A. Well— 

Q. You told me specifically as to each one. 

Mr. Hayes: That is the best answer, as to each of the 
ballots, he told you specifically, and now you want a gen¬ 
eral answer. 

Mr. Pierce: Well, there were two reasons they were not 
counted, either because of the Board’s instructions, or be- 
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cause of the fact that they did not return the ballot. 

352 Might I point out, your Honor, that these twenty- 
nine employees, fourteen of whom were alleged not 

to have voted, were the employees, as far as I know, the 
only ones about which plaintiff made protests to the Board, 
and they are included on pages 117 and 118 of the record. 

By Mr. Pierce: 

Q. Now, Mr. Noonan, when did you count these ballots? 

A. 1 counted the ballots in St. Augustine, the morning and 

earlv afternoon of October 4th. 

•/ 

Q. And where was that? A. In the Postmaster’s office 
in the Post Office Building, at St. Augustine. 

Q. Just tell me about it—go ahead. A. I didn’t count the 
impounded ballots, the Board counted them, but do you 
mean the regular election ballots? 

Q. I am asking you now the detailed circumstances under 
which you counted the ballots, generally—the ones you 
counted. A. I opend the big brown envelope and segregated 
them into— 

Q. Just a minute, before we go into that. 

Did anyone go in the room there with you, at St. Augus¬ 
tine? A. Yes, sir. 

Q. Who was that, please ? A. Mr. Carroll. 

353 And what did you do while Mr. Carroll was there 
with you? A. I checked over the returned mail bal¬ 
lots, and segregated them into groups, as per the Board’s 
instructions, and checked them again against my eligible 
list and was prepared to count them. 

Q. What was Mr. Carroll doing while he was there? A. 
Kfe was likewise checking them against his eligible list, he 
had a protest against the voting of some of the men. 

Q. Which ballots was he counting—I mean, what did you 
say he was doing with the ballots, please? A. He was not 
doing anything with the ballots, he was checking the return 
envelopes against the eligible list and preparing his posi- 



189 


tion, I suppose, for the continuation of his protest of voting 
these men. 

Q. Which ballots was he sorting out, which envelopes 
was he sorting out? A. He was not sorting out any envel¬ 
opes, I was sorting them out. 

Q. What was he doing, then? A. He was watching the 
proceeding and checking the ballots, the ballot envelopes 
returned, against— 

Q. That is, the mail envelopes? A. That is right, and 
these impounded ballots in the envelopes, against 

354 his list. 

Q. Now, while Mr. Carroll was in there, did you 
or did you not count any of the ballots? A. No ballots were 
counted while Mr. Carroll was in the Postmaster’s office. 

Q. Did Mr. Carroll, or did he not, open any ballots? A. 
Mr. Carroll did not open any ballots. 

Q. Did Mr. Carroll, or did he not, open any of the envel¬ 
opes? A. Envelopes—not any. 

Q. Was Mr. Cohen, the United observer, present when 
Mr. Carroll w^as there? A. When Mr. Cohen came in, Mr. 
Carroll left. 

Q. He did? A. Yes, sir. 

Q. Now, while Mr. Cohen was in there, just tell me what 
did you do? A. I opened the ballots that were permitted to 
be opened by the Board’s instructions, and counted them. 

Q. And what was Mr. Carroll doing, I mean, what was 
Mr. Cohen doing while you were doing that? A. Mr. Cohen 
was standing behind me, or across from me on the other 
side of the table. 

Q. Did Mr. Cohen count the ballots? A. He did not count 
the ballots. I offered him the privilege of counting, and he 
said, “I counted them while you counted them, it 

355 isn’t necessary.” 

Q. Tell me just how did you count them, what pro¬ 
cess did you go through? A. First, the ballots were on a 
letter-sized sheet, and the voters folded them to get them 
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into the slot in the ballot box, and folded them into various 
shapes, and when we dumped them out of the big brown 
envelope on the table, I first straightened them out, placed 
theih face down on the table. When I had all the ballots 
straightened out, creases out of them, and placed face down 
on the table, I turned them over and took off the ballots from 
the pile, placed them in two separate piles, the votes cast— 
one pile for the U. T. S. E. A., and the other pile for the 
Brotherhood of Maintenance of Way, and in a third small 
grouping, the ballots which were voided by marks placed 
in the wrong square, or failure to mark their ballots. 

After I had segregated the ballots into the piles for the 
respective competing organizations, I then proceeded to 
couht, taking one ballot off at a time, and placing it in a 
pilb until I had counted each pile and then noting the num¬ 
bers of votes, and did likewise with the others. 

Q. Did Mr. Cohen, or did he not, complain at that time 
that he was not present to see all the votes counted? A. No. 

Q. Did you or did you not ask Mr. Cohen to sign 
356 this certificate of fairness and accuracy? A. I did. 

Q. After the end of the election? A. I did. 

Q. Did he sign it? A. He did. 

Q. Did you ever, or did you not, try to coerce him to get 
him to sign it? A. I do not know the meaning of the word 
“ coercing” anything. 

Q. Answer the question, please. A. The answer is no. 

Q. You said you don’t know what “coerce” means, but— 

Mr. Hayes: I don’t quite get his answer. 

Mr. O’Donoghue: I think it is clear what he means by it. 

The Court: Did you influence him in the wrong way, I 
think that is what he means. 

Mr. Hayes: I thought that was it. 

The Witness: The Judge’s definition, according to that, 
the answer is no. 
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By Mr. Pierce: 

Q. Did you or did you not ever say to him that he could 
just sign for the ballots which he saw counted, after he 
came into the room? A. No. 

356 Q. Did you— A. He was— 

Q. Go ahead. A. Cohen was present for the count¬ 
ing of every ballot, that, is except the impounded ballots. 

Q. Did you or did you not ask him to sign that he had 
seen all that happened at the balloting places? A. No. 

Q. Did you have any conversation at all about that? A. 
Nothing, except that I asked him to sign this certificate of 
fairness as per instructions, I gave it to him, and he signed 
it. 

Q. Did you or did you not ever say to him that this paper 
merely stated that the election was square as to the count¬ 
ing of ballots? A. No. 

Q. Did you then or at any time, or did you not say to him 
that he was lucky he did not lose his life in the election? 
A. No. 

Q. Did you or did you not discuss with him then or at 
any time how good the railroad foremen were to the la¬ 
borers? A. Prior—not at that time. 

Q. I am speaking now of Mr. Cohen. 

Mr. Hayes: He said “not at that time”. 

357 The Witness: I said “not at that time”. 

When I was in the room with the regional director 
and Mr. Cohen, prior to the appointment of observers, and 
a general discussion about the conditions on the railroad, 
amongst the employees, was made,—I at no time had made 
a definite statement that anybody was good to anybody, but 
I did say that it had been told to me, the various humani¬ 
tarian actions of the foremen, in regard to their section la¬ 
borers. 

358 Q. What was this letter, you say? A. This was a 
letter that had to do with a formal complaint of cer¬ 
tain charges filed by the, or with the Mediation Board, ra- 
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ther, bv Mr. Willard S. Townsend, under date of October 

Q. Did you make a reply to this letter ? A. I did. 

Q. Was this your reply, please (indicating document)? 
This is on pages 104 to 110 of the record. A. Yes, and in 
each instance I made a reply in detail to the listed com¬ 
plaints. 

359 Q. I might show you this letter on page— 

Mr. Cobb: Mr. Pierce, I take it that the com¬ 
munication you are calling his attention to is a document 
in evidence? 

Mr. Pierce: That is right, I wanted him to identify it. 

Bv Mr. Pierce: 

w 

Q. Now, on pages 134 and 135, would you identify that, 
please? A. Yes, that is a copy of the letter written by my¬ 
self to the Board. 

Q. About what? A. Relative to some further charges of 
the handling of the progress of the election. 

Q. What in particular, please, Mr. Noonan? A. Relative 
to— 

Mr. Hayes: I take it, Mr. Pierce, you have in mind some 
particular point you want to make, because that ought 
to be it—I do not object to the point you are making there, 
to what you are pointing out. 

By Mr. Pierce: 

Q. And, it was the reply to an affidavit later filed by Mr. 
Cohen, as to the conduct of the counting of the ballots ? A. 
That is the whole business, I would have to read it all over, 
I know it is—I know that is right 

Q. Now, do you recall when you submitted your 

360 report to the Board, on the election? A. On Octo¬ 
ber 4. 

Q. October 4? A. Yes. 

Q. Now, tell me, was any protest, either written or oral, 
ever made to you directly by United as to the conduct— 
as to your conduct of the election? A. No, sir—no. 
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Q. Except these two letters which are in evidence. 

Mr. Hayes: Of course, if your Honor, there again we 
have a suggestion of counsel to bolster a proposition which 
the witness does not answer to. 

Mr. Pierce: There were some, we admit— 

Mr. Hayes: If you ask a question, certainly the witness 
has a right to make a categorical reply and you cannot give 
him any suggestions— 

The Court: He can answer. 

The Witness: May I explain, in my owrn wray ? 

The Court: Yes, sir. 

The Witness: A challenge relative to the eligibility of a 
voter is not considered a protest relative to the conduct of 
an election. Many times in conducting the election, or an 
election, the question of the eligibility of a certain man 
arises, and the observer wrill make the challenge. That is 
nothing relative to the conduct of an election. A pro- 

361 test relative to the conduct of the Medator in han¬ 
dling an election can be made orally, or in some man¬ 
ner—but it must be given to the Mediator in wTiting, that 
is the rule. 

Now*, wiien I answered Mr. Pierce, I answered “no”, and 
“that there had been no protest relative to the conduct of 
the election”. There were challenges, I recognize that. 

By Mr. Pierce: 

Q. The only communications which you received from 
United were these two letters, is that right, now? A. That 
is right, during the progress of the election. 

Q. Did they, or did they not, ever file directly with you, 
that is, did United file with you any notice that they were 
taking an appeal to the Board? A. No. 

• ••*•••••• 

362 Q. What is this letter? A. This is a letter that I 
received over the signature of Nebraska Jones, spe¬ 
cial delivery air mail, October 4. 
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363 Q. Let’s see. Was that before or after you had 
mailed your report to the board? A. Prior to mail¬ 
ing it to the Board. 

Q. Would you read that, please? A. “September 28, 
1941, Mr. J. Joseph Noonan, Mediator, National Mediation 
Board, Miami, Florida. 

“Dear Sir: 

“This is to advise that the United Transport Service 
Employees of America has filed a protest with the National 
Mediation Board, protesting the unfair practices in con¬ 
nection with the present election to settle the dispute be¬ 
tween our organization and the Brotherhood of Mainte¬ 
nance of Way Employees, Case R-744. 

“Very truly yours, Nebraska Jones, Regional Director.” 

That letter was addressed to me, “ J. Joseph Noonan, Me¬ 
diator, National Mediation Board, care of the Ocean View 
Hotel, St. Augustine, Florida.” 

There is a difference between the address that was the 
title of the letter and the actual place it was mailed to me. 
It was mailed October 3 and I received it October 4, and 
it is dated September 28. 

Q. Did you ever see—did you ever receive any other 
written communications in addition to this letter and the 
two which I showed you this morning? A. Not any. 

Q. During the course of the election? A. Not any. 

*i« * • * • • • • • 

364 Cross Examination: 

By Mr. Hayes: 

Q. In order that I might raise that particular point, Mr. 
Noonan, while I have it in my mind, were you on or about 
September 28,—did your schedule provide for you to be in 
Miami? A. It did. 

Q. And the communication that was enclosed in the letter 
would indicate that there had been a previous communica- 
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tion sent to Miami, and then this letter put in an envelope 
and sent to you at St. Augustine ? 

At any rate, that is the condition in which you found it? 
A. I received the letter in the envelope which Mr. Pierce 
showed me, and the first indication I had of that was at 
St. Augustine on the morning of the 4th. 

Q. But the communication that was enclosed was 

365 dated the 28th and at or about the 28th you were in 
Miami? A. I was in Miami on the 28th, that is right. 

Q. Mr. Noonan, you said in answer to Mr. Pierce on your 
direct that you have participated in about 8 elections. You 
mean that you have, up to now, or had you, at the time when 
you participated in this one? A. Up until now. 

Mr. Dumbauld: Was it 8 or 80? 

The Witness: 80, eight naught. 

By Mr. Hayes: 

Q. I misunderstood you. I had a mistake in my notes. 
I am glad you corrected me. You say about 80? A. Yes. 

Q. At the time this election was had, how many had you 
participated in, not necessarily in actual count, but approx¬ 
imately? A. Oh, I would say 35. 

Q. About 35. A. Wait a minute now; yes, about 35. 

Q. You say, sir, with regard to the personnel of this par¬ 
ticular group, that they were made up of both white and 
colored employees, the foreman being white and in some in¬ 
stances, the employees being white. Is that correct, sir? 
A. That is correct. 

Q. Could you give me any idea, sir, as to relatively 

366 how many there were of the respective groups, white 
and colored? A. Yes, these figures will be approxi¬ 
mate. 

Q. Well, sir; that is all right. A. I would say there were 
approximately 450 colored employees, maybe 500, between 
450 and 500 colored employees and the balance would be 
white. 
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Q. And when you say ‘ ‘ balance ’ I take it you mean the 
difference between that number and 792 that were given 
ballots? A. About that. 

Q. Now, about the time when you originally started, I 
believe I am correct that you said that Mr. Cohen was 
designated by United as an observer? A. That is right. 

Q. The Brotherhood designated no one? A. That is 
right. 

Q. Did you at that time, advise Mr. Cohen, Mr. Jones, 
or anyone else that the Railway Company had offered to 
furnish you with a guide to go to these various places? 
A. No. 

Q. Did you at any time say to one or either of them or 
both of them that the Railway Company had offered you 
the services of any one to conduct you in any manner to 
various places where the elections w’ere to be had? A. 
No. 

367 Q. Your answer is no, sir? A. The answer is no. 

Q. I show you, sir, Plaintiff’s Exhibit No. 2 and 
ask you with respect to that as to whether or not that no¬ 
tice of election and rules to govern the election,—whether 
of not those were general notices which would apply to 
other instances, simply by changes of date, or whether or 
not they were rules that were promulgated for this particu¬ 
lar election? A. This is a standard form used by the Na¬ 
tional Mediation Board in its elections with changes in title, 
interested parties, craft or class involved, voting schedules 
add other features, subject to change to cover the particu¬ 
lar election. 

Q. So that, except for the things incident to the necessity 
of covering a particular election, the things there incorpo¬ 
rated were the general rules of the Mediation Board. Is 
that correct, sir? A. Yes. 

Q. This particular rule here, sir, “Voting-Secrecy of 
Ballot” marked No. 5, that, I take it, is one of those general 
rules? A. That is subject to change, depending upon the 
nature of the election and the other factors. 



197 


Q. Is that the end of your answer? A. That is the 

368 end, yes. 

Q. For this particular election this, then, was de¬ 
termined as being a governing rule; is that correct, sir ? A. 
Yes. 

Q. And by whom was that determined? A. By the Me¬ 
diator on the property. 

Q. Meaning yourself ? A. Meaning myself. 

Q. So that then the rule providing, particularly with re¬ 
spect to this last sentence, “No vote shall be deposited in 
the ballot box except in the presence of a representative of 
National Mediation Board and Party Observers’’ was a 
rule, arranged and promulgated by yourself for this par¬ 
ticular election. 

Is that correct, sir? A. Well, in conformity with the 
board’s standard form, not deviating from the Board’s 
Standard form in the matter. 

Q. I mean that you say—I thought you just indicated 
that that particular rule was one that was subject to change, 
that you, as the mediator, had the right to determine the 
manner in which this election was to be had. Is that correct, 
sir? A. Will you repeat your question, please? 

Q. Did you, sir, as the Mediator, have a right to deter¬ 
mine the manner in which the election was to be had 

369 as long as you did not deviate from the rules of the 
Board ? A. Right. 

Q. And in this No. 5, it is not a deviation from the rules 
of the Board? A. Right. 

Q. And that rule was selected for this particular election 
by yourself? A. Right. 

Q. To make assurance doubly sure, let me read that sec¬ 
tion 2-5. 

“Representatives of the National Mediation Board will 
personally head the ballot to each eligible voter in the voting 
place and see that each voter personally deposits his ballot 
in the ballot box. The Mediator will mail ballots to eligi- 
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ble voters who are unable to vote in person because of loca¬ 
tion or other circumstances. No vote shall be deposited 
in the ballot box except in the presence of representatives 
of the National Mediation Board and party observers.” 

All of those things were the things which were promul¬ 
gated by you, sir, and which you say were no deviation from 
the regular rules of the Board; is that right! A. That is 
right. 

Q. After Mr. Cohen had been designated to you, sir, as 
the representative of the United, and was given a 

370 schedule of voting, did you indicate to him where you 
were to meet him on the morning of the first day that 

the balloting was to begin? A. I did. 

Q. And that first place was Dean Siding. Is that cor¬ 
rect, sir? A. That is right. 

Q. And did you tell him where you were to meet him at 
this Dean Siding? A. I did. 

Q. Did you go to that place that you told him to meet 
you ? A. I did. 

Q. You have testified that you got there about 10 minutes 
of 8, that you had the voting there and that you went on 
from there to the next place and my recollection is that you 
said it took you about three minutes to do the taking of 
the balloting. Is that right, sir? A. That is right. 

Q. At what time did the balloting begin? A. About 10 
minutes after 8. 

Q. And after about 3 minutes’ time, you left for your 
hext place, which was on your schedule? A. Shortly. 

Q. Well, I mean a short time thereafter? A. Yes. 

371 Q. When was the first time that you had a conver¬ 
sation with Mr. Cohen with respect to his not having 

been present at that place, Dean Siding, and the next place 
to which you went? A. At the third place. 

Q. And at that third place, the name was Chaplin? 

Mr. O’Donoghue: Sampson. 
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By Mr. Hayes: 

Q. Dean Siding and New Augustine were the first two? 
A. That is right. 

Q. Now, where did you see him for the first time on that 
morning? A. When he pulled up to this point, section 
called Sampson, and announced, very apologetically be¬ 
cause he had failed to keep the appointment, and explained 
that he had had tire trouble. 

Q. Did you, at any time, say to him that you had held a 
meeting at some place other than Dean Siding, the place 
which you had designated for him to meet you? A. No. 

Q. And I take it you say that that is not a fact? 

I first asked you as to whether you told him that and you 
answered by saying no. I asked you another question, I 
take it that it is not a fact that you did hold it at any 
372 other place? A. The voting was conducted at the 
scheduled places. 

Q. So that your answer to my question specifically is that 
vou did not either tell him that vou voted at some other 

w 

place, nor is it a fact that you voted at some other place? 
A. I voted at two places before he came. I don’t know your 
answer or your question, and I don’t know* how to answer it 
except that we voted at the first two places before Cohen 
got there. 

Q. And you voted at the place which you had indicated 
to him was the scheduled place? A. Right. 

Q. All right, sir. Did he get behind you on the road any¬ 
where to your knowledge before you got to this third place, 
Sampson? A. No, I wouldn’t know. 

Q. Sir? A. I wouldn’t know. 

Q. He didn’t to your knowledge, get behind you? A. 
n. That is right. 

Q. You spoke of the fact, Mr. Noonan, that you saw him 
stopped at a place called Jackson—was it Jacksonville that 
you first saw him stopped by a police office? A. Yes. 

Q. And will you tell me how you all were traveling at 



that time? In what car he was and where it was rel- 

373 ative to the other cars, if there were other cars that 
were traveling along at that time? A. We balloted 

Jacksonville. The last place we balloted in Jacksonville 
was in the center of the drawbridge across a river and to 
get there, we had to go down to some railroad yards, and 
we parked our cars under a railroad tressle. 

Q. Will you tell me who was in that party? You say 
“we”? A. This whole cavalcade, Mr. Carroll’s car, who 
was guiding me to these outlandish places, my automobile 
with my wife in it, and the car of the UTSEA observers. 

1 Q. So when you say, ‘ ‘ Cavalcade ’ ’, you mean those three ? 
A. Those three cars. 

Mr. O’Donoghue: Finish your answer. 

By Mr. Hayes: 

Q. Go ahead. A. After the conclusion of the voting in 
turning these cars around, and one thing and another, it 
was definitely understood that we were to meet at the main 
postoffice at Jacksonville and deposit the ballots in the 
postoffice. In turning the cars around, and getting started 
out, Cohen’s car was No. 1. I was No. 2 and the car that 
had Mr. Carroll in was the third car. 

374 Q. You are certain of that arrangement, that Mr. 
Cohen’s car was not in the middle between your two 

cars? A. Mr. Cohen’s car was first. 

1 Q. All right, sir; go ahead. A. There w*as a shanty on 
the right hand side of one of these roads, going out of there 
that Cohen drove out, I followed him, and when the cars 
approached this place, a watchman came out and stopped 
the first car. I stopped behind him. 

They had some conversation, I don’t know the nature of 
it, and the man came to my car and said, “Do you know 
these Negroes?” 

I said, “Yes”. 

He said, “What are they doing down here?” 

1 I said, “They are part of an election committee that is 
conducting an election under the auspices of the National 
Mediation Board.” 
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He said, “Are they with you?” 

I said, “Yes, they are the observers for the election of 
this organization.” 

He went back and waved them on, and we went to the 
postoffice. 

Q. Now, that, you say, was a watchman; it was not the 
police officer. A. No, he was in his shirt sleeves. He had 
a vest on, and he wasn’t in uniform. 

375 Q. Your answer then, is that he was a watchman 
and not a police officer? A. Well, as nearly as I 

know, yes. 

Q. You said that you had no difficulty further than that, 
or, if I am incorrect, correct me, until you got to Ormond. 
Is that right, sir? A. Right. 

Q. When you got to Ormond, there had been, according 
to your statement, sir, a severe rain? A. Most severe. 

Q. Was Mr. Carroll’s car ahead of yours, or behind you? 
A. Ahead of us. 

Q. And your car was stalled on account of the rain? A. 
That is right. 

Q. And it was pushed off by the car in which Cohen was 
riding. Is that right? A. No, no. Cohen’s car rained out 
also and stopped behind me, directly behind me. 

Q. Did there come a time when he did push you off? A. 
No, he did not push me off. 

Q. How did you get started, sir? A. I tried out the plugs 
and the wires, as nearly as I could. 

376 In the meantime, Cohen, or whoever was driving 
his car, had stepped on his starter and his car 

started. He stuck his head out the window, and he said, 
“Mr. Noonan, maybe your car will start.” 

So I got in my car and stepped on it, and it started. 

Q. How did you proceed, then? 

Did you go in front of him or behind him? A. I went 
ahead of him. 

Q. And did they continue to stay directly behind you, sir, 
if you know? A. As near as I know, they did. 




Q. And approximately how far behind yon would yon 
say that they were? A. I -wouldn’t say. 

Q. Can you give me any idea, sir? A. No, sir; I cannot. 
Q. Do you know that they continued to be behind you? 
A. I presume so, because when I pulled into Ormond, they 
pulled in right behind me across the tracks. 

Q. So when you got to Ormond, they were a short dis¬ 
tance behind? A. A very short distance, right. 

Q. Can you tell me, at that time, how far you would say 
they were behind you? A. No, I can’t. 

377 Now, I will tell you how close they were to me in 
time, not in distance. 

By the time that I got out of my car and walked around 
in back of it, thev were across the tracks, a distance of 
about 100 feet, so they must have been right with me. 

Q. I see. 

Was this street into which you all went a dead end street? 
A. Definitelv. 

Q. After the two of your cars got there, did any other car 
come up? A. Mr. Carroll’s car came up. 

Q. Did any other car come up, other than Mr. Carroll’s 
car? A. I would not know. 

Q. You mean by that that you have no recollection of 
the car coming up? A. I mean by that, that I have no recol¬ 
lection of any other cars coming up. 

Q. Would you say as to whether or not a car came di¬ 
rectly behind you—the two of you all’s car into that dead 
end street? A. No, I would not. 

Q. Is your answer that no such car did follow you 

378 into this street? A. My answer is that no car didn’t 
follow me in. My answer is that I don’t know of 

any car following us in. 

Q. Had there been a car that followed you into that dead 
end street, you would have seen it, wouldn’t you? A. Not 
necessarily. 

Q. What would there have been to have stopped you 
from seeing it? A. Well, I was on an election tour, con- 
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ducting an election. We had been rained out, we were 
slightly behind schedule. It was still raining. I had lost 
my guide. I saw the congregation of men on the street and 
platform, and I was concerned in getting this voting started. 
I had a ballot box, and an eligible list, official ballots, a rain¬ 
coat, put my rubbers on, I had an umbrella tucked under 
the footrest of the back seat and getting all these things out 
and getting ready to vote the people. I didn’t particularly 
notice whether any cars were there or not. 

Q. How long would you say, sir, that it took you to do 
those various things that you just outlined? A. Maybe 
three or four minutes. 

Q. So that after the time you pulled in, you were there 
some three or four minutes before you started off again? 
A. Right. I didn’t start off, before I went down 

379 to vote the men. 

Q. Before you went down to vote the men? A. 
That is right. 

Q. Now, during that interim period, did you see the car 
in which Cohen was, leave the scene? A. I did not. 

Q. Did you see any other car come up and thereafter 
leave the scene? A. No, I did not. 

Mr. O’Donoghue: He told you before that he did not 
see any cars come in there, but go on. 

By Mr. Hayes: 

Q. Your answer is no, that you saw no other car leave 
the scene? A. Right. 

Q. At the time when you left, did you see the Cohen car 
at all? A. Will you repeat your question? 

Q. At the time when you left to vote the men, did you at 
that time, see the Cohen car? A. No, I did not 

Q. So, you don’t know whether or not at that time, when 
you went to vote the men, it was still at the scene, do you ? 
A. No, I would not know that. 

380 Q. Did you, at any time, hear a car start up, or 
cars start up during the three or four-minute inter¬ 
val that you were there and before you went to vote the 
men? A. No, I did not. 




204 


Q. When yon went to vote them, you don’t know as to 
whether or not the Cohen car was still there? A. That is 
right. 

Q. You did not see the Cohen car leave the scene while 
you were there ? A. I did not. 

Q. You had seen him come up, because you saw him the 
cross the tracks? A. That is right. 

Q. When you went to the place to vote these men, did you 
at that time feel that there was anything strange about the 
fact that Cohen was not there, vrhen you had known that he 
had followed you up to the scene of this place and was there 
in this dead-end street at the time when you came to make 
this stop? A. No, I didn’t think there was anything par¬ 
ticularly strange about it on account of the trouble we had 
had with our cars just previous to that. 

Q. Well, you have just indicated, haven’t you, sir, that 
that trouble was over, you had driven your cars in? A. 
That is right. 

381 Q. Did you mean that you thought he might be 
there doing something to his car? A. I didn’t know 
what had happened. 

Q. Well, what was your suggestion, sir, when you said 
that you thought it wasn’t important because of the fact 
that the trouble that you had with your car? Did you mean 
by that that you thought he might be doing something as 
far as his car was concerned? A. I didn’t really know 
what had happened. 

Q. Did you concern yourself as to what had happened? 
A. Yes, I made inquiry where they were. 

Q. From whom did you make inquiry? A. From the 
group of men assembled who were eligibles in the election. 

Q. Where were they standing with respect to where you 
w’ere standing as far as the man’s car was concerned? A. 
which man's car? 

Q. Cohen’s car. A. All right. The last I saw of Mr. 
Cohen’s car was about 75 to 100 feet from my car. I walked 
down the station platform maybe another 75 feet from 
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where my car was parked, anticipating that the observers 
would be there. I had seen them just moments before, 
across the railroad tracks, and when they were not there, I 
made inquiry as to where the observers were. 

382 Q. What response did you get, sir? A. Not any. 
Nobody knew. 

Q. Did it occur to you, sir, that it was important then to 
try to send someone to try to find out what the difficulty 
was? A. No, I didn’t feel a responsibility for the ob¬ 
servers’ absence or presence. 

Q. You had made a rule, sir, that no votes should be de¬ 
posited in the box—in the ballot box, except in the presence 
of representatives of the National Mediation Board and 
party observers. 

That was your rule, was it not? A. That is the rule. 

Q. And with that rule in mind, and with these people 150 
feet away from you, and having known that they had had 
difficulty as far as their car was concerned, you -went ahead 
with the voting without attempting to find out what was 
wrong,— A. (Interposing) I— 

(Interposing) Except to ask— 

Mr. O’Donoghue: Let him answer the question. 

Do you want the question read back, Mr. Noonan? 

The Witness: No, I don’t. Now, you both got in there. 
I don’t even know what the question is. 

Mr. Hayes: Be good enough to read the question 

383 to him, will you, and if I interrupted you, I apologize 
to you, sir, and I want you to finish your answer. 

(Thereupon the pending question was read by the re¬ 
porter.) 

Mr. Hayes: I will complete my question. 

By Mr. Hayes: 

Q. You did nothing to find out what was wrong, except 
to ask these men who had been standing down there that 
75 feet away, and who answered you by saying that they 
did not know? A. I didn’t say that they said they did not 


206 


know. I said that I got no reply. I looked around for the 
observers; they were not there. They just—they just were 
not there. 

Q. Did you then go back to where the car was, or send 
anyone back to see what had happened to them or why they 
were not there ? A. I had looked for them. They were not 
there. 

Q. You mean— A. I mean I looked for them and they 
■were not there. 

Q. Where did you look? A. I looked all around the 
parking lot, looked every place where they might be. 

Q. And then had they passed by you to go out of the 
place? A. No. 

384 Q. So that this dead end street, into which you had 
gone with a car parked up there, you found out now 

that these people had gone, you had not heard any cars 
leave? A. That is right. 

Q. And you found that the car had gone and still no car 
had passed you, as far as you knew? A. That is right. 

Q. All right, sir. 

Q. All right, sir. You voted not only that place, sir, but 
you went ahead to Daytona Beach? A. Daytona. 

Q. Daytona, I am sorry. Did you vote the people at 
Daytona Beach? A. I did. 

Q. And the observers were not present then, were they, 
sir? That is right. A. That is right. 

Q. You next saw them on the following morning? A. 
At New Smyrna. 

Q. And at Daytona Beach you did nothing, I take it, ex¬ 
cept to vote these individuals. You made no attempt to 
find out further as to where they were? A. That is right. 
Q. When you saw them at New Smyrna, they at that 
time, advised you that they had been arrested? A. 

385 That is right. 

Q. And did they tell you as to any conversation 
that had been had between themselves and the officers? A. 
Yes. 
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Q. Did Mr. Cohen at that time tell you that the officer 
had come up to him and had ordered him to get into his car, 
that he had identified himself as being with your group, 
and said to him, ‘‘There is Mr. Noonan over there”, that 
“you can ask him as to whether or not I am correct as to 
my credentials.” 

Did he tell you that that had happened? A. No. 

Q. What did he tell you had happened? A. He told me 
that when he was in the station he had identified himself 
and presented papers. 

Q. No, before he got to the station. 

What did he tell you had happened at this dead-end street 
where the voting was taking place? A. This is Cohen’s 
conversation to me at New Smyrna in the morning? 

Q. That is right. A. Relative to the arrest? 

Q. Yes, sir. A. Cohen told me that the men had ordered 
him into their car and driven him to the station. He 
386 drove his own car and was questioned at the station 
as to his rights or non-rights to be there. 

He had explained to the arresting officer that he was part 
of an election commission, and asked them to get in touch 
with Me. 

Q. Did he tell you, sir, as to where you were at the time 
he was arrested? A. No. 

Q. Did you ask him? A. No. 

Q. Did that concern you as to whether or not—what your 
position was at the time this man had been arrested, who 
was to be an observer and whom you know had followed 
you to this place? 

Mr. Dumbauld: I think that is an ununderstandable 
question. 

Mr. Hayes: If it is, let him say. It isn’t for you to. 

The Court: Objection sustained. 

The Witness:: I thought you were asking two or three 
questions. 

The Court: Put a new question. 

Mr. Hayes: May I have the question? 
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(Question read.) 

By Mr. Hayes: 

Q. Did it give you any concern, Mr. Noonan, that 

387 the man had been arrested according to his state¬ 
ment to you, and that he had been arrested appar¬ 
ently at the very place where you were at that time stand¬ 
ing with your car ? A. Yes. 

Q. And did you make any inquiry of him to find out as 
to where he was and as to why no appeal had been made to 
you ? A. No, I did not. 

Q. Where was Mr. CarrolPs car at the time that you 
left, sir, to go to vote the people? A. Mr. CarrolPs car was 
parked on the right hand side of my automobile, very close 
to it. 

Q. And how long was he there, sir? 

How long was it after you got there that he came up? A. 
Very shortly. 

Q. Relatively how soon? A. Between the time that I 
got there and between the three minutes that I said I was 
getting my gear out. 

Q. Did it take him any time to get any things out of his 
car? A. That I would not know. 

Q. Did you wait for him to get the things out of his car? 
A. I did not. 

Q. You said on your direct, that you had some con- 

388 versation with him. He was joking with you about 
your car getting washed out, and the like? A. That 

is right. 

Q. Did all that occur within this three-or-four-minute 
period? A. Yes. I never stopped getting my gear out of 
the car and I was talking to Carroll over my shoulder, while 
he was razzing me about my car raining out. 

Q. And you dont know as to whether you left him there 
or he went along with you? A. Oh yes, I left him there. I 
went on down about my business. 

Q. I think you have answered. At that time, you know of 
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no other car being there except Mr. Carroll’s car, which 
came up some short time afterwards? A. Yes. 

Q. Those are the only cars that you know of being in 
that place, and as far as you know, in the short time you 
were there, no other cars had come in and gone out? A. 
That is right, sir. 

Q. Mr. Carroll, I take it, went down to the place where 
the voting took place, down the 75 feet "where these men 
were congregated. Did he go down there? A. With me? 

Q. With you, or behind you? A. Yes, he was 

389 down there. 

Q. Do you remember when he came up to the vot¬ 
ing place? A. No, I would not. 

Q. As a matter of fact, what was Mr. Carrolls relation¬ 
ship, as far as you knew, in this going-around to these vari¬ 
ous voting places? A. He was the vice president of an or¬ 
ganization that was quite interested in the election, and 
his organization had volunteered to guide me to these 
places, purely as a guide, and I presumed an interested 
party to the election. 

Q. Was he the one who was guiding you, or were there 
other cars? A. It was the car that was guiding me. 

Q. I mean, was it the car in which he was riding, or an¬ 
other car, other than the one in "which he was riding? A. 
No, it was the car in which he was riding. 

Q. And were there, at any time, other cars, other than 
the one in which he was riding, which went along with this 
election group? A. At no time with the election commit¬ 
tee were there any cars other than Mr. Carrolls and while 
the UTSEA observers were there, this would have been 
the third car. 

Q. So at no time were there more than two cars, except 
the one in which the United was, which made the 

390 third? A. With the election committee. 

Q. What do you mean, sir, by “with the election 
committee”? A. I mean traveling with me. 
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Q. Where there other persons who showed up at each 
one of these elections? A. Not during the course of the 
election, except at one place. 

Q. What was that place? A. Osceola. 

Q. Who was present at that time? A. At Osceola there 
were part of the campaign committee, I presume, of the 
Brotherhood of Maintenance of Way. 

Q. And do you know who the persons were? A. They 
were the alternate drivers of Mr. Carrolls car. 

'Q. The alternate drivers? A. I would say so; I think 
that is the way to describe them. 

Q. How many of them were there there at Osceola? A. 
Two other men. 

i Q. And were those two men Mr. Rouse and Mr. R'umley? 
A. Yes. 

Q. Did you know their relationship with the Broth- 
391 erhood of Maintenance of Way? A. Yes. 

Q. What was that relationship, sir? A. Let me 
correct mv answer. The answer should be no. 

Q. That you do not know’? A. I assumed. Walter Rum- 
ley was the general chairman for the Brotherhood of Main¬ 
tenance of Way of the Florida East Coast Railroad. 

! I was reasonably sure that he was a member of the 
Brotherhood of Maintenance of Way. I would assume that 
Rouse was, likewise, a membr, because he was piloting or 
driving Mr. Carrolls car the bulk of the time. 

Now, as to actual knowledge as to whether they were or 
not, I could not say. It is reasonable to assume that they 
were, because they were with this vice-president. 

i Q. That was your assumption at that time, and is your 
assumption now? A. That is right, sir. 

! Q. After the time—and I shall come back to the question 
of New Smyrna, but right now I want to ask you this 
question. 

On the following morning after this arrest, you had this 
conversation at New Smyrna and there was a certain voting 
at that place there. You left there and these men were again 
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arrested somewhere between Mims and Titusville? 

392 A. That is what they report, yes. 

Q. Sir? A. That is the report, yes. 

Q. What do you mean “That is the report’’? 

Mr. O’Donoghue: I object to that. I think the words 
speak for themselves. 

Mr. Hayes: If your Honor please, this is cross. 

The Court: He may answer it. 

The Witness: Will you repeat the question? 

By Mr. Hayes: 

Q. What do you mean when you say that is the report as 
to where they were arrested? A. You asked me—will you 
read the question? 

The Court: What do you mean by “report”? Rumor 
or what? 

The Witness: The first indication that I had, your 
Honor, that these men were arrested between Mims and 
Titusville was a statement made to me by a crossing watch¬ 
man at Miami that Mr. Cohen had told him that they had 
been arrested and held for a number of hours at Titusville. 
Now that was at Miami on a Monday morning. 

By Mr. Hayes: 

Q. Miami was a place which you reached on the 

393 last day? A. On Saturday. 

Q. On the 29th, sir? Saturday the 29th, is that 
right, sir? A. It was the 27th, wasn’t it? 

Wasn’t Sunday the 28th? 

Q. You have here Saturday, 29, 8 a. m., Miami. A. That 
is right. It was on the 29th. 

Q. So it was on the 29th that the crossing watchman told 
you these people had been arrested back in Titusville? A. 
That is right. 

Q. And the stations that are indicated between Titusville 
and Miami had all been visited by you in that interim 
period. A. That is right. 

Q. Mr. Noonan, who piloted you between Mims and 
Titusville? A. The Carroll car. 
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Q. The Carroll car. I take it by that then, that you mean 
that the Carroll car preceded you and you were behind the 
Carroll car? A. That is right. 

Q. You didnt know your way? A. I didnt know my way. 
1 Q. You know that Mr. Cohen didn’t know his way? A. 
That is right. 

394 Q. Did you at any time concern yourself as to 
whether or not the car in which Mr. Cohen was driv¬ 
ing was behind you, since you were piloting him along? A. 
Yes, I kind of kept an eye on him in the rear vision mirror. 

1 Q. Did you, by keeping your eye on the rear-vision 
mirror between Mims and Titusville, find out that there was 
a time when he was no longer behind you ? A. Not until I 
pulled into Titusville. 

Q. When was it, sir, prior to the time that you pulled 
into Titusville, that you looked into your rear vision mir¬ 
ror? A. I could not tell you that. 

Q. But you were trying to be certain he was behind you, 
weren’t you? A. At times I would look up and see Cohen’s 
car, and someone would get in between us, maybe, and then 
they would show up again. 

I anticipated that they would be at the place of election 
at the appointed time. 

Q. You knew that they had to follow you in order to get 
there, didn’t you? A. No, they knew many of these places. 
Titusville was voted in a city. That wasn’t like an outlying 
station. I assumed that they knew that. 

395 Q. Well, but didn’t you know, sir, and didn’t you 
just say that, just as you, Mr. Cohen didn’t know his 

way and didn’t know where he was going? A. Well, may 
I correct my statement? 

Q. Yes, sir. A. All right. May I explain it in my own 
way? 

Q. If you answer my question, sir; yes. A. May I ex¬ 
plain ? 

The Court: Yes. 

1 The Witness: Some of these places were situated in 
large cities, that is, towns. 
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Some of these section houses were in inaccessible places, 
just merely a trail coming in off the high-way. Titusville 
was definitely in the city. Mr. Cohen was a train porter. 
The man who was riding with him was an employee of the 
railroad. 

Titusville was not a place where there was any question 
in my mind as to every one knowing the location and I felt 
that Cohen knew that place. 

By Mr. Hayes: 

Q. When you got there and found out that he wasn’t 
there and you knew by looking into your rear vision mirror 
that he had been following you, did it then occur to you that 
something might have happened to him? A. Well, not any¬ 
thing more than what might happen to any automo- 
396 bile. 

Q. And if he had had some such thing happen to 
him as far as an automobile was concerned, was it your 
intention to go ahead and vote, without giving him an op¬ 
portunity to be there when something had happened to his 
automobile? A. I delayed the voting for some minutes. 

Q. For how long a time did you say you delayed it? A. 
I would say five, ten minutes; ten minutes, let us say. 

Q. And you took no steps, I take it, to in any wise, re¬ 
trace your own steps, to see whether or not anything had 
happened to him by which you could be of service, or any¬ 
thing of that character? A. No, and I will tell you why. 

Q. All right, sir. A. May I tell you why? 

Q. Yes, sir. A. The Florida East-Coast Railroad Com¬ 
pany had cooperated with the National Mediation Board in 
having these men, section men eligible to participate in this 
election, at a designated place at a designated time. 

Now, that was done at considerable expense to the car¬ 
rier. They stopped the men from working and, instead of 
asking us to go roaming up and down this 8 or 9 miles of 
section, the carrier had agreed to have these men at a des¬ 
ignated place. 
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397 Now, the schedule had been agreed upon, and I 
felt duty-bound to be at those places at the sched¬ 
uled time, and it was a close schedule, so I waited a reason¬ 
able length of time for the appearance of Mr. Cohen, and 
when he didn’t show up, I took the ballots out of the ballot 
box, put them in a big brown envelope, sealed it up as being 
the ones that were voted while he was present; then pro¬ 
ceeded to vote Titusville, and then went on to the next 
place. 

Now, I had an example the first day of car trouble. The 
second day of an arrest and car trouble. The drivers where 
changed on the third morning and— 

Q. Did you know, sir, as to why the driver was changed? 
A. Alderman told me he was not going any further. 

(^. He had been arrested at that time, had he not? A. 
Yes, but he was out, too. 

Q. When did you find that he was out ? A. The morning 
at New Smyrna. 

Q. Well, did Alderman go to New’ Smyrna? A. Aider- 
man was present at New Smyrna in the morning. 

Q. When did Peoples begin to drive? A. When we left 
New Smyrna. 

Q. So that Alderman appeared at New Smyrna? A. 
That is right. 

Q. And then Peoples took over? A. That is right. 

398 Q. Did Alderman tell you that he was not going 
because of the fact he had been arrested and w’as 

afraid to go further along? A. No, he said he was going to 
call his main office, and find out whether or not he would go 
any further. 

Q. So far as you know, did he? A. I presume he did, be¬ 
cause he didn’t, and they put Peoples in the car. 

Q. At any rate, sir, when you got to Titusville, you went 
ahead and voted after you say you waited this length of 
time? A. That is right, strictly in accordance with my 
Board’s instructions. 

Q. Wasn’t it also strictly in accordance with your 
Board’s instructions to be present, for the observer to be 
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present when the people voted? A. Yes, but I had com¬ 
municated with my people after the first absence and had 
instructions to carry on. 

Q. Then, do I understand you, sir, that after the first 
absence,—I take it by that, you mean the absence at Or¬ 
mond, Florida ? A. That is right. 

Q. That your board advised you that if this observer, 
without regard to the reason, was not present, for 

399 you to go ahead? A. That is right. 

Q. That is right; go ahead. A. The observer is a 
privilege extended, not necessary for the Mediation Board. 
The Mediation Board determines the rules under which an 
election is to be conducted. When I reported the absence 
of the observers, before I knew they had been apprehended 
by the police, I reported it by telephone. 

The Board instructed me that we were not responsible 
for the observers ’ presence, and to continue the election on 
schedule. 

Q. So that the Board advised you that because of the fact 
that they had a right to make rules of their own, that hav¬ 
ing made a rule to govern a particular case, that you did 
not have to be guided by it, that you should go ahead and 
have the election without observers being present? 

Mr. Dumbauld: I object to that as argumentative. 

The Court: You may answer whether those were the in¬ 
structions or not. 

The Witness: : The instructions were to continue, ob¬ 
server or no observer. 

By Mr. Hayes: 

Q. I want the answer to my question. Is that the answer 
to my question? 

400 That the instructions were under the conditions 
that I outlined in my question, that you were, never¬ 
theless, to continue the election without regard to the ob¬ 
servers being present? 

The Court: That was not your question. 

Mr. Hayes: May I have the question? 
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The Court: What is your answer? 

The Witness: My answer is that we continued. 

Mr. Hayes: He can answer yes or no. Was that the 
instructions ? 

The Witness: My instructions were to continue the 
election. 

401' Mr. Dumbauld: I think that is the improper form. 

The Court: The question is whether you got the 
instructions in the form Mr. Hayes stated. 

The Witness: No, I didn’t. 

By Mr. Hayes: 

Q. What form did you get them in? A. Verbal report 
or a verbal order to continue the election. 

Q. Under what conditions, sir? A. Under the conditions 
as outlined in my report of the absence of the observers. 

Q. So that your instructions were to continue the elec¬ 
tion without regard to whether the observers were present 
or not? 

The Court: Now, wait a minute. He wants to know 
whether you got the instructions in the language that he 
uses or in the language that you have used. 

The Witness: Well, I got the instructions in the lan¬ 
guage that I used. 

Mr. Hayes: If your Honor pleases, I still feel that I 
have a right to the answer to my question. He said he got 
an instruction. 

The Court: Then your answer would be “no” to that? 

The Witness: That is right. 

402 By Mr. Hayes: 

Q. You got instructions to continue the election? A. 
Yes. 

Q. You had at that time advised them that an observer 
was not present? A. Ye^ 

Q. Had you advised them he had been arrested? A. No. 

Q. Had you advised them for what reason he was not 
present? A. No. 
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Q. You had simply advised them that he wasn’t there 
and were advised to go ahead with the election? A. That 
is right. 

Q. Did you subsequently advise that the observer had 
been arrested? A. Yes. 

Q. Were you advised as to what you should do under 
such conditions as that? A. Yes. 

Q. What w’as the advice ? A. To continue the election. 

Q. Did you advise, sir, that he was again arrested at Tit¬ 
usville? A. Yes. 

403 Q. And your instructions were what? A. The 
same thing. 

Q. How did you know at Titusville that he had been ar¬ 
rested? A. In Miami, in a conversation with a man, and I 
so reported that. 

Q. You mean, sir, that you didn’t report that, sir, until 
you got to Miami? A. I didn’t say that. You asked me, 
did I report that they had been arrested. 

Q. When did you report that they had been arrested at 
Titusville? A. I reported in a telephone conversation to 
the Board on Monday afternoon from the Hotel Patricia 
at Miami Beach that it had been reported to me by a cross¬ 
ing watchman they had been arrested at Titusville. 

Q. And that was in Miami? A. That was in Miami. 

Q. And that was two days after the alleged arrest? A. 
This was reported after the alleged arrest, right. 

Q. Two days? A. No, it was three days. 

Q. Three days? A. That is right. 

Q. And between Titusville and this word that you 

404 got in Miami, the stations voted between there were 
voted by you without an observer being present and 

without your having any knowledge as to where he was and 
without your having made any investigation as to where 
he was, except to wait five or ten minutes for him at Titus¬ 
ville. Right, sir? A. He had the schedule—yes. 

He had the schedule the same as I had and if something 
would have happened, he could have picked us up at any 
place. I reported the absence of the men in Titusville and 
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also reported the arrest at Ormond by wire on the night 
of the third day, that was reported to the Board. That 
complemented my telephone report and also my written 
daily report. 

Q. I think your answer was, sir, that when you reported 
that to them that they advised you to proceed with the elec¬ 
tion without regard to the presence of the observer? 

The Court: He hasn’t said that. He has told you sev¬ 
eral times what he said in his letter. You put it that he 
hasn’t stated. 

Mr. Hayes: If your Honor pleases, I think under cross- 
examination I have a right to probe him whether word did 
come to him of the character which I suggest. I am not 
bound by his answer on cross-examination, that I shall take 
it and accept it without trying to find out whether there is 
something else. 

The Court: But if you purport to quote his testi- 
405 mony, you must do it correctly. 

Mr. Hayes: If I ask him that, that he got a cer¬ 
tain instruction in another matter, all he has to say is, “No, 
that wasn’t my instruction.” 

The Court: Let him know that you are not attempting 
to quote him but asking him an independent question and 
then it will be all right. 

Mr. Hayes: I will be, of course, glad to follow your 
Honor’s suggestion if I understand what the suggestion is. 

The Court: In fairness to the witness— 

Mr. Hayes: I want to be fair to him. I am trying to find 
ofit if I can what the truth of the situation is. 

The Court: Don’t have him understand that you are 
quoting him when, as a matter of fact, you are deliberately 
putting some other elements into it, not for a wrong motive, 
I understand that, but just so that the witness will under¬ 
stand you. 

Mr. Hayes: Your Honor sees how I couldn’t be believing 
what your Honor says, because your Honor says that I say 
something to him which is entirely different from what he 
said. Therefore, I can’t see how he thought I was quoting 
him. I didn’t indicate that I was quoting him. 
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I asked him an entirely different question as to whether 
or not this was the instruction which he received. 

The Court: You may proceed. 

406 By Mr. Hayes: 

Q. Did you continue to vote these men entirely on sched¬ 
ule? A. I, as nearly as humanly possible, yes, and I would 
say in most every instance we were on schedule. 

Q. Is that true with respect to the voting at Titusville? 
A. I told you I delayed about ten minutes at Titusville, 
waiting for the appearance of the observer. 

Q. You reported, sir, and I read from page 107 of your 
report to the Mediation Board: 

“Your Mediator reported the absence of Observer Cohen 
and Driver Alderman from the polls at Ormond, via long¬ 
distance phone and also on page 10, daily report.’’ 

I take it by that you mean— 

Mr. Dumbauld: (Interposing) I ask that the witness be 
shown the documents from which counsel is reading. 

Mr. Hayes: Certainly. We haven’t gotten to that place, 
vour Honor. 

The Court: Finish the question. 

By Mr. Hayes: 

Q. (Continuing) “Later reported their statement that 
they had been detained by the police at Ormond via West¬ 
ern Union telegraph and page 12 my daily report.” 

I was about to ask you if that indicates that each 

407 day you made a daily report to the Board? A. In 
this particular election we worked long hours and 

the daily reports might have been, during the course of the 
election, a day or two behind. This that you are quoting 
from, if I have it right, is a reply to a request from the 
Board to an answer relative to some charges and which was 
made some time later and all those records were available 
for them. 
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Q. You are not answering my question. My question was 
whether or not in the conduct of this election you made daily 
reports. A. I made daily reports, yes. 

Q. Did you, therefore, report on the first instance the 
failure to he present of the observer from the first two 
stations, Dean Crossing and whatever the other station 
was? A. No, I didn’t report that because I took your ob¬ 
server, or the TJ. T. S. E. A.’s observer’s excuse and con¬ 
sidered that it was just one of those things, you get up in 
the morning and have a flat tire or something. No question 
was raised about it and I didn’t report that because I didn’t 
think it was important, that it was just an accident. 

Q. You reported the time he was arrested? A. Oh, you 
bet vour life I did. 

Q. Were you satisfied that that was true, as well as 
408 the first statement? A. Was I satisfied that that 
was— 

Q. You said you didn’t report— 

Mr. Dumbauld: (Interposing) I think that is another 
example of putting words into the witness’ mouth. 

Mr. Hayes: I am cross-examining. 

The Court: That is right. Go ahead. 

The Witness: Just put your question. 

Mr. Hayes: Will you read the question ? 

(Whereupon, the pending question, as above recorded, 
was read by the reporter.) 

The Witness: That I asked him what was true? You 
say, “Are you satisfied”. What was true? 

The Court: He doesn’t understand your question. 

Mr. Hayes: Read me the question again, please, Miss. 

(Whereupon, the pending question, as above recorded, 
was reread by the reporter.) 

The Court: Put another question. 

Mr. Haves : I want to get the gist of it, if your Honor 
please. I was attempting to look at something on my own 
list and I missed the gist of it. 
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By Mr. Hayes: 

Q. My question was that he reported to you about having 
a flat tire and you took for granted that was an ordinary 
thing to happen and, therefore, you made it no part of 
your report, you took it as being true and took the 

409 man’s word for it? A. That is right. 

Q. Now, I say he thereafter reported to you that 
he had been arrested and held there for sme fifty-five min¬ 
utes. Did you take that as being true? A. Right. 

Q. But you did see fit to report that? A. Oh, yes, I re¬ 
ported that, yes. 

Q. This statement also goes on to say: 

“As per my instructions I continued the election voting 
the men strictly on the schedule”. 

A. That is right. 

Q. By that I take it that you mean subject to the sort of 
exception that you indicated when you say you waited at 
Titusville for the men to appear? A. Oh, yes, right. 

Q. Let’s get back, sir, to New Smyrna. You voted three 
sections there. That is correct, isn’t it, sir? A. That is 
right. 

Q. Do you remember who representing the Brotherhood 
was present at that station? A. No, it was the first station 
in the morning. I just couldn’t remember who was there 
representing— 

Q. (Interposing) Was Mr. Carroll there? A. I 

410 assumed he was. He was there at almost all places. 

Q. Wasn’t he there at all places? A. He was at 
all places. 

Q. Well, when you said “almost”— A. (Interposing) 
Well, I mean whether I could definitely say that Carroll 
was there this morning, I don’t know. I assume that he 
was. He was there at every place. 

Q. He was at every place? A. That is right. 

Q. On that morning you were handed a protest which 
had been handed you, or you referred to it as a suggestion 
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of making the claim with respect to eligibility, as far as the 
men were concerned? A. Right. 

Q. Had you prior to that time had any information that 
certain men were not voting because they had been dis¬ 
charged? A. No. 

Q. So that until you got to New Smyrna, everybody had 
properly answered on the eligible list and there were no 
indications of a person not being present? A. No, there 
were one or two men at the first day’s voting that didn’t 
appear, but I thought nothing of that, because that is, in 
that class of business, it is nothing to have a man quit or 
get run off, just one man in a gang. 

411 Q. Was it explained to you in any of these in¬ 
stances that one man had been run off or had quit? 

A. Quit, yes. 

Q. Were there any instances of explanation that dis¬ 
charges had been had ? A. No, they just reported them out 
of service. 

Q. Reported them out of service? A. That is right. 

Q. So up until you got up to New Smyrna you knew of 
no discharges, as such? A. That is right. 

Q. When you got to New Smyrna you were given this list 
which was presented to you by Mr. Cohen, indicating that 
thbre were some eight men who desired that you should take 
their vote even though discharged? A. That is right. 

Q. And those eight men -were present at New Smyrna? 
A. That is right. 

Q. And you did take their vote? A. I did vote them. 

Q. You voted them, as I understand you, sir, because of 
the fact that—or was it that you voted them because the 
eligible list provided that you should vote persons who were 
on the company’s rolls as of the last of August? A. The 
reason I recognized the protest was because they 

412 were on the eligible list. 

Q. Wasn’t the eligible list made up of the persons 
who were on the rolls of the company as of the last of 
August? A. Right. 



Q. All right, sir. A. Right. 

Q. Therefore, you allowed these men to vote, believing 
them to be entitled, because of that requiremnt, is that 
right, sir? A. I didn’t say that. 

Q. Is it a fact, sir? A. No, that is not a fact. 

Q. What is the fact? A. The reason I let them vote was 
because the U. T. S. E. A. requested it. Now, the men were 
discharged. Under the election rule a man had to be in 
the service of the carrier to be still eligible. He might have 
been on the eligible list as of the last of August but he, 
likewise, must be an employee of the carrier at the time 
of the election. 

Q. After your election did you have anything in writing 
' to indicate that? A. Oh, yes. 

Q. Where is that, sir? A. It is in “Class or Craft 
413 Involved”, section 2. 

Mr. Pierce: You are speaking of the election, are 

you? 

The Witness: I am reading from the notice of election. 
Look at the last line on the first page. 

Mr. O’Donoghue: That is on the eligibility list, the copy 
that you gave? 

The Witness: That is right, but it is, likewise, on the 
election notice. 

*••••••••• 

415 The Witness: WTiat I meant is that though we 
agreed to an eligible list, that is subject to correc¬ 
tion, typographical error, no longer under the continuing 
authority of the carrier, deaths, resignations, a dozen 
things that might come up during the course of the ballot¬ 
ing that would make that fellow no longer an em¬ 
ployee. 

416 By Mr. Hayes: 

Q. Who determines that, sir? A. The Mediator. 
Q. And you were the Mediator? A. I was the Mediator. 
Q. So that you had a right at that time to determine as 
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to whether or not these men had a right to vote? A. That 
is right. 

Q. And having voted them, why did you segregate these 
votes? A. Why did I segregate them? Because of that 
particular phrase which is in the election notice, that they 
are no longer in the employment of the carrier, No. 1. 

Q. In what election order do you say that that phrase 
is? A. Kule 2 under the “Class or Craft Involved”. 

Q. That isn’t what you read just now. A. Well, it is in 
there. No, that is a No. 1. That is the list of eligible 
voters. 

Q. All right, sir, go ahead. A. When a man, an ordinary— 
just one person in one of these groups severs himself or is 
discharged, with an observer present, as the first day and 
a half, the first day and a big part of the second day, in bal¬ 
loting I assumed that was just ordinary severance from 
the carrier’s payroll and thought nothing of it, but 
417 when I got to New Smyrna and the U. T. E. S. A. 

handed me a list of one man on one gang, two men 
in another gang and five men out of another gang and they 
said, “Mr. Noonan, we want you to vote these men”, I said, 
“All right, I will vote them, but here is the rule”, to my¬ 
self. 

Now, I will vote these men and impound them. If it is 
developed that these men have ben wrongfully discharged 
or something of that nature, I will put it up to the Board 
whether to impound them or not. 

In the meantime, I am going to segregate these votes so 
that I can identify the envelopes that the men in question 
voted. 

Now, I did that, but before I left New Symrna I interro¬ 
gated the foreman of each of the men discharged. Why? 
That is in the report. 

In addition to that, I reported to the Board the fact 
that the right of these men had been challenged or had been 
demanded by the U. T. S. E. A. and that they were not 
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covered by a rule, they had no seniority, they were not 
covered by a contract, they had no right of appeal from the 
discharge and that I believed that those things merited 
the Board’s consideration and X put it up to the Board, that 
is why I impounded them. Had it been covered by the agree¬ 
ment and there was a right of appeal beyond the 

418 ordinary individual to the Railroad Adjustment 
Board, I might have acted differently, but these men 
were not covered by contract. 

419 Q. You have indicated, sir, that you knew that 
these men were not represented, that is a fact, is it 

not? A. That is right. 

Q. You knew that they could be represented? A. Oh 
yes. 

Q. All right. Now you said in your direct examination 
that these votes had been challenged, you used the expres¬ 
sion “challenged”—they had not been challenged no? A. 
No, they had not been challenged. 

Q. Now, you knew that when you said that? A. What I 
meant was that the protest, or request, that is to say, the 
quest that these men be allowed to vote despite their dis¬ 
charge,—that is what I meant to say. 

Q. And there had been no challenge of that right by 
anyone? A. No, that is right. 

The Witness: That will appear in the record, sir? Will 
it not? 

The Court: Yes. 

By Mr. Hayes: 

Q. Now, you went, after the time that these people had 
voted at Titusville—let me ask you this, and strike that 
question. At the time, or from the very time that this elec¬ 
tion started, had you had any word that there was difficulty 
and controversy, and that there had been threats, as 

420 far as some of these workmen and the like were con¬ 
cerned, and that there was the possibility of trouble, 
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if I may put it that way, at the time when you started upon 
this election? 

Mr. O’Donoghue: I would object to that as being en¬ 
tirely too complex and entirely too long; it puts five or six 
factors in there. 

The Court: Can you answer the question? 

The Witness: I could not answer a question like that, 
sir. 

Just give it to me, simply, and if it is one question I can 
answer it. 

By Mr. Hayes: 

Q. Had you, at the time when you began this election and 
prior thereto, knowledge of the fact that there was difficulty 
as far as these workmen were concerned, on the question 
of whether or not they should join one Brotherhood or 
another? A. No. 

Q. You had no such knowledge? A. No. 

Q. Did you have any knowledge of the fact that threats 
had been made against any individuals involved? A. In¬ 
volved in the election? 

Q. Involved in the election or involved as far as 
421 the United was concerned? A. May I answer that 
in my own way? 

The Court: Yes. 

The Witness: Prior to the start of the election, Nebraska 
Jones, the Regional Director, had told me that his life had 
been threatened, and that he had appealed to the Governor 
6f the State of Florida, and the Southern District of the 
State of Florida, and the Civil Liberties League, and sev¬ 
eral other people for assistance to protect him. 

By Mr. Hayes: 

! Q. Go ahead, sir. A. Now, outside of that, I had heard 
of no threats. Now, when I asked Nebraska Jones, had he 
received these threats, I asked him, “Could you identify 
the person” or did he know who had said it, the answer 
was “no”, but that it had come to him . 
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Mr. O’Donoghue: Come to what? 

The Witness: It had come to him. 

The Court: Come to him? 

The Witness: To Nebraska Jones, and he related it to 
me. 

By Mr. Hayes: 

Q. That he had been threatened and put out or put off 
of certain properties of the company? A. No, he had not 
told me that he had been put off certain sections of the 
property. 

422 Q. Was that, at any time, brought to your atten¬ 
tion? A. No, that I now remember. 

Q. In answer to certain questions which were put to you, 
and which you have indicated as being a reply to certain 
charges that were made, which is your written statement 
or typewritten statement, a part of this record—in answer 
to the question, to the charge, rather, that you “held the 
election itself under conditions of terror which prevented 
any free election from taking place”—this is your answer: 

“The answer from your Mediator can only be as general 
as the charge. It was impossible for the Mediator to know 
how or if the observers were being held for investigation 
by town police, or if they had quit the job, or if they had 
run into motor trouble or what caused the delay. 

“Your mediator reported the absence of the observers 
by phone, wire and daily report.” 

That is all true, is it not? A. That is true. 

Q. And each thing, you say, with the exception of the 
first instance, you reported in part of your daily report? 
A. That is right. Except the first two places at which I 
accepted the absence of Mr. Cohen and his man. 

Q. “From there on acted strictly under instruc- 

423 tions Re-Voting the men on schedule. Relative to 
the discharging of men, individuals or groups. When 
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I first came across the discharge of a man (individual), 
thought nothing of it as being an unusual occurrence, as 
there is a constant turnover amongst these classes of men. 
Had recently been on the Virginian Railway and found 
where whole gangs had changed the personnel due to men 
leaving for higher paying positions, et cetera, but when I 
found a gang, or several men in a gang discharged, and a 
few days before the balloting, I took notice and reported 
same to the board. Page 14 and 16 my report. 

“Talked to Secretary Cole via long distance from Miami, 
and received instructions re-handling. Set about getting 
the information from the carrier on all men who had quit, 
were discharged or resigned. Had same put in tabular 
form and forwarded to the Board. In the meanwhile I 
voted by mail all men who had received this treatment and 
returned ballots were counted as per the Board’s instruc¬ 
tions to me.” 

That tabulated form is shown here as part of the record? 
A. That is right. The 48 employees—the 48 employees. 

Q. And when you said “in the meanwhile, I voted by 
mail all men who had received this treatment and returned 
ballots were counted as per the Board’s instructions to 
me”. 

424 When you said, “Reecived this treatment” I take 
it what you mean is discharged? A. Yes, discharged 
or allegedly run off, or whatever it was. It was possibly 
the wrong word to us. 

What I meant was that anybody who had severed them¬ 
selves from the payroll of the carrier or had been dis¬ 
charged or quit or whatever it was—as to mistreatment, I 
know of none of that. 

Mr. Dumbauld: I suggest that if the witness is to be 
interrogated to this—as to this entire document, that the 
report—which is a lengthy document, covering over a dozen 
pages, should be given to the witness, and he should be 
given an opportunity to see the context in which he uses 
the language; if that is what they are going into. 


The Court: He does not seem to be having any difficulty, 
so we will not enlarge upon it, until we have to. 

Mr. Hayes: If he is having any difficulty, it is for him 
to sav. 

The Court: Go ahead. 

By Mr. Hayes: 

Q. You say here, “There was the charge made by a man 
named Alderman”, you know of that, do you not—that is 
right, is it not, sir? A. Brother, I don’t get you. 

Q. There were charges made to which you made answer? 
A. This is a blanket indictment of my actions, by 
425 Mr. Randolph, to the Board. The Board wrote me 
and they outlined, from A to K, or J, or -whatever it 
was, whatever the last is—it is A to K, certain points to 
reply to. 

To the best of my knowledge, I made a reply to them. 
Now t (looking at the document) the Board’s letter relative 
to the affidavit, and what the affidavits stated—about me— 
as to that, I would have to have them before me, before I 
could make a correct answer. 

Q. I mean sir, is this the answer which you made (indi¬ 
cating)? A. Yes. Definitely. 

Q. And I take it that the statements in here are correct, 
so far as you are able to determine? As far as I am able 
to determine, that is right. 

Q. You say here, “We went over all the rumors and 
counter rumors that had come to us, come to him, and a 
most frank discussion was had on all matters pertaining 
to the handling of the election.” 

That is a fact, is it not, sir? 

The Witness: May I explain that? 

The Court: Go ahead. 

Mr. Hayes: It is a fact, first of all—I submit he has a 
right to make a categorical answer and explain it, there¬ 
after, if your Honor please. 
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The Court: He may make his own answer. Go 
ahead. 

426 The Witness: This is a report relative to a con¬ 
versation held in Nebraska Jones’ hotel in St. Augus¬ 
tine. It has to do with—I w’ould have to read his affidavit. 
I just could not say, I could not answer that without seeing 
his affidavit. 

Bv Mr. Haves: 

w * 

Q. That was before the election was had, w’as it not? A. 
That is right. 

Q. And you speak here of rumors that you all discussed. 
Do you know what those rumors were? A. They mostly 
had to do "with Nebraska Jones’ personal safety; that was 
the vital thing, that w T as the important thing that had been 
brought to me. 

1 Q. Yes, and when you say “we” were there any others 
that you have in mind that had—it had to do with? A. Not 
that I can think of. 

Q. So it all had to do with Nebraska Jones? A. All re¬ 
volved around on Nebraska Jones—about the threats and 
one thing and another. 

• ••••••••• 

427 H. P. Boone, a witness called on behalf of the In- 
tervenor, * * * testified as follows: 

• ••••••••• 

Q. Your full name is H. P. Boone? A. Yes. 

Q. You are employed by the Florida East Coast Railroad 
Company? A. Yes. 

Q. In what capacity? A. Engineer, water service. 

Q. What does that office detail and supervise? A. Main¬ 
tenance, construction and operation of water service; con¬ 
struction and maintenance of fuel oil facilities, pipe lines 
for air, water and steam. 

428 Q. Are you in charge of sections, gangs? A. No. 


Q. Are you in charge of what is known as “pipe gangs”? 
A. Yes. 

Q. Did you have immediate supervision of pipe gang No. 
2 ? A. I have. 

Q. Who was the foreman in charge of that? A. J. L. 
Taylor. 

Q. Were there any discharges of any men on that gang 
on or about September 25, 1942? A. Yes. 

Q. ’41? I mean. A. ’41, yes. 

Q. How many were discharged? A. 5. 

Q. Do you know their names? A. Yes. 

Q. What were they? A. Dewey Clark, Kapus Clark, 
Marshall McKenney, and Calvin Tynes. 

The Court: Hines, did vo usay? 

The Witness: No, sir; T-y-n-e-s-. 

And, Raymond Cobb. 

By Mr. O’Donoghue: 

429 Q. Who discharged those men? A. The Foreman, 
Mr. Taylor. 

Q. Was any report made to you,—is Mr. Taylor under 
your immediate supervision, or not ? A. He is immediately 
under my supervision. 

Q. Did Mr. Taylor make any report to you of the reason 
why they were discharged? 

Mr. Hayes: Just a minute, I object to the report. 

Mr. O’Donoghue: I will withdraw the question. 

By Mr. O’Donoghue: 

Q. I will hand you what is known as page 31-A, Plain¬ 
tiff’s Exhibit No. 1, and ask you if you can identify that 
letter? A. Yes, sir; I received the original of that letter. 

Mr. Pierce: You mean the Defendant’s Exhibit No. 1, 
not Plaintiff’s, is that correct? 

Mr. O’Donoghue: That is correct, thank you. Defen¬ 
dant’s Exhibit No. 1. 
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By Mr. O’Donoghue: 

Q. You received the original of the letter from whom? 
A. J. L. Taylor. 

Q. Prior to September 5, 1941, did you, or did you not, 
make any statement to Mr. Taylor relative to the character 
of work performed by Pipe Gang No. 2? A. I did. 

Q. What statement, if any, did you make to Mr. Tay¬ 
lor? 

430 Mr. Hayes: I object to that, if your Honor please. 

The Court: You may answer. 

The Witness: Sir ? 

The Court: I said you may answer. 

The Witness: On September 17, I was out on the job 
where the pipe gang was working, and I told Mr. Taylor, 
the foreman, that I was not satisfied with the performance 
of that gang, and I also told him that I wanted him to take 
the necessary steps to correct whatever was wTong. 

By Mr. O’Donoghue: 

Q. At that time did you, of your own personal knowl¬ 
edge know whether there was to be an election on that road? 
A. I did not know that there was to be an election on that 
road at that time. ; 

Q. What if anything, from your own personal knowledge 
and observation did you find wrong with the performance 
of the work of that gang? A. Well on that particular day I 
noticed that there seemed to be a general slack-up of the 
men, I remember one instance where one man got down 
off a scaffold he was working on to get a drink of water, 
and took about 10 minutes to get the drink, by standing 
around and viewing the scenery. 

Q. In making this observation over a period of a month’s 
time prior to the date of the discharge, what was the per¬ 
centage in lessening of work done by that gang, that 

431 particular gang if you know? A. Well, that neces¬ 
sarily must be an estimate, and I would say the ef- 
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ficiency of that gang reduced to about 50 percent of what 
it was 12 months before that time. 

432 Q. Did you ever have a conversation after Sep¬ 
tember 25th with one Marshall McKenney, or any 

one of the men who had been discharged? A. I did. 

Q. Will you detail it to the Court? 

Mr. Cobb: We object. 

Mr. Hayes: I object to that. 

Mr. O’Donoghue. I think it is admissible. They are 
basing their contentions on the fact that these men allegedly 
were discharged for— 

Mr. Cobb. (Interposing) He was one of the men? 

Mr. O’Donoghue: Yes. 

The Court: Who was he ? 

The Witness: He was one of the five. 

Mr. Hayes: That would not make it admissible. As 
far as these men are concerned—they have made certain 
indications and notations in the record as to what the men 
said were the reasons for discharge. What they are now 
asking is if this gentleman will outline a conversation had 
with somebody who was not a party to this proposition, 
who is not here for cross-examination and therefore there 
would be a statement made here by someone discharged, 
and not available. 

The Court: He is one of the men you claim was unfairly 
discharged? 

Mr. Hayes: We claim that five men were dis¬ 
charged. 

433 The Court: And he was one? 

Mr. Hayes: He is one of the five. 

The Court: You claim that? 

Mr. Hayes: I don’t know as to the names— 

Mr. O’Donoghue: Marshall McKenney is one of the five. 
You are filing your suit in a representative capacity and 
therefore, he is really one of the plaintiffs. 

Mr. Hayes: That still would not make it admissible, as 
far as the statement is concerned. 
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The Court: I wanted to clear up your stand. 

Mr. Hayes: I wanted to find out— 

The Court: Whether he was one of the men you are 
claiming was unjustly discharged. 

Mr. O’Donoghue: Yes, sir, your Honor. 

Here it is, Mr. Hayes, Marshall McKenney—here in the 
record (indicating). 

The Court: Then, I think you may— 

Mr. Hayes: (Interposing) I still want to interpose an 
objection, if I may, your Honor, and I understand that your 
Honor is allowing exceptions. 

The Court: Yes, you may have an exception. 

Now, he may answer. 

The Witness: I do not remember the exact date, but it 
was a week or ten days after these five men were discharged 
that Marshall McKenney came into my office at St. 
Augustine. 

434 By Mr. O’Donoghue: 

Q. Tell the Court what he said. A. Of course, his motive 
there was for me to put him back on the gang, that was his 
request, which I told him I would not do, but I would talk 
to the foreman about conditions on the gang, and told Mar¬ 
shall McKenney that I had observed that there seemed to 
be a general slackening, or easing themselves from their 
normal work, in my opinion. 

McKenney told me that the gang had gotten together and 
had decided that they would do only just what the foreman 
pointed out for them to do, and nothing else. 

Mr. O’Donoghue: I— 

By Mr. O’Donoghue: 

Q. In that type of work, Mr. Boone, state to the Court 
whether or not thees men are left alone a great deal of the 
tiihe during the time, by the particular section foreman? 
A. On this pipe gang, and other pipe gangs we have, the 
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foreman quite often is absent from the job for thirty min¬ 
utes, or an hour, possibly, or as much as two hours. 

During that time, he expects the men to proceed on with 
the jobs, or tasks assigned to them, and in the past they 
had been doing that. This gang of men, in my opinion— 
Mr. Hayes: (Interposing) I object to that, if your 
Honor please. 

Mr. O’Donoghue: Just a minute. 

435 By Mr. O’Donoghue: 

Q. Is your opinion based upon your own personal ob¬ 
servation? A. It is. 

Q. Proceed. 

Mr. Hayes: Just a minute. 

Mr. O’Donoghue: He can give his opinion. 

The Court: He may answer. 

Mr. Hayes: Your Honor will allow me an exception? 
The Court: Yes, you may have an exception. 

The Witness: In my opinion, this was one of the best 
gangs on the Florida East Coast Railroad before they as¬ 
sumed the prerogative of doing less work and doing only 
such things as the foreman pointed out for them to do. 

Cross-Examination 
By Mr. Hayes: 

Q. Mr. Boone, when you say that this man told you that 
they agreed to do only such work as the foreman pointed 
out for them to do, was not that what they should do, should 
they not do the work that the foreman pointed out for 
them to do? A. Certainly they should do the work. 

Q. And you speak of the fact, sir,, that sometimes the 
foreman would be absent for thirty minutes. 

436 Now, I take it if he was going to be absent for 
thirty minutes, the foreman would instruct the men 

as to what he wanted them to do during that thirty minutes. 
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He was to be away, is that not correct? A. I think the 
foreman would do that. 

Q. So that if, as a matter of fact, during that thirty min¬ 
utes ’ period they did what the foreman pointed out for 
them to do, they would still be doing the proper thing, sir, 
wouldn’t they? A. If they did it, yes. 

Q. And you say that the man’s statement to you was that 
they agreed that they would do what the foreman pointed 
out for them to do, is that right? A. That they would do 
only just the specific thing that he pointed out for them 
to do. 

Q. If as a matter of fact the foreman pointed out to these 
men certain things to be done during his absence, and they 
then did it, that would be in accordance with what they 
were required to do, is that not correct? A. That is 
correct. 

Q. Did you ever have any conversations with any of the 
other men who were discharged? A. Now, what do you 
mean by “conversation”—with reference to the dis¬ 
missal? 

437 Q. With reference to the discharge. A. I don’t 
recall. 

Q. Did you ever have any conversations with Kapus 
Clark? A. About the dismissal? 

Q. Yes. A. I don’t recall that I did. I have talked to 
him about other things. 

Q. You mean, your recollection is that you had no dis¬ 
cussion with him about the discharge? A. I don’t recall 
any discussion with reference to his discharge. 

Q. Did you happen to know, sir, that the five men who 
were discharged all were members of this United Trans¬ 
port Service Employees of America? A. I did not know 
they were members, and in fact, I do not know it, did not 
know there was such an organization, even. 

Q. Until when? A. Until after I talked to the foreman 
on September 17,1941. 
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Q. Well, do you know when Kapus Clark was discharged? 
A. I will have to refer to my notes, if I may. 

The Court: Who are you asking about? 

Mr. Hayes: Kapus Clark, one of the witnesses who ap¬ 
peared before your Honor. 

438 Mr. Dumbauld: I object to this as not proper 
cross-examination, nothing was asked about that wit¬ 
ness, I believe, Kapus Clark, in the direct examination. 

The Court: He may answer that. 

The Witness: Discharged on September 25, 1941. 

By Mr. Hayes: 

Q. So that at the time he was discharged, you at that time 
did know about this organization? A. I knew that there 
was such an organization, I did not know whether he was 
affiliated with it or not. 

Q. Did you know that there was to be an election in which 
this organization was involved? A. I knew there was to be 
an election, I did not know what organizations were in¬ 
volved. 

Q. You did not know that there was to be an election of 
these men who were under you, and that there were two 
separate organizations who were attempting to be their 
bargaining agency? A. At that time when I made my— 
when I referred to my discussion with the foreman, I did 
not know. 

Q. When did you come to know that, if you did come to 
know that? A. That is something that I cannot answer you 
definitely. 

Q. Did you come to know it prior to the time that 

439 the election was had? A. Yes, sir. 

Q. And you have no idea as to how much prior to 
that time? A. Possibly a week, something like that. 

Q. And you say that you did not know that the men who 
were discharged all happened to be members of this United? 
A. I don’t know that yet. 
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Q. You still don’t know it? A. I still don’t know whether 
they were members of that organization or not. 

Q. Did you ever hear anybody say that they were mem¬ 
bers of the organization? A. Well, they were, I believe, 
thought to be members of it. 

Q. Thought to be by whom? A. By people who were 
discussing the oncoming election. 

Q. And who were those people, sir? A. Well, the chief 
engineer of the railroad, for one. 

Q. And any others, sir? A. I don’t recall any others 
that I discussed it with, that is my superior officer. 

Q. I see, sir; and do you know any reason why the chief 
engineer thought that these men who were discharged be¬ 
longed to this organization ? A. I cannot say what the chief 
engineer thinks. 

440 Q. No, sir, but do you know any reason, yourself, 
as to why he had such a thought? A. I don’t know 
that he even thought it. 

Q. I thought you just said that he was among those who 
did think that. A. Discussed it and thought possibly they 


were. 

Q. When you say “discussed it and thought possibly they 
were”, you mean that the chief engineer discussed it and 
he, the chief engineer, thought possibly these men were 
members of the organization, is that right? A. It was 
possible. 

Q. Sir? A. It was possible. 

Q. How did you decide that he thought that? A. From 
our conversation. 

Q. From something he said, you knew that the chief en¬ 
gineer thought that these men who were discharged be¬ 
longed to this organization? A. He probably had some 
such thought. 

Q. That came from your conversation with him, isn’t 
that correct, sir? A. Yes, sir. 
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Q. I take it none of these men ever appealed to you to 
put them back on the job, or have any discussion with 

441 you about their discharge? A. Yes, one did. 

Q. I mean, aside from the man McKenney to whom 
you referred. A. I don’t recall any others discussing it. 

Q. Is it a fact that the foreman on this job, Mr. Boone,— 
that Mr. Taylor also discussed the question of these men’s 
relationship with United? A. I don’t recall any discussion 
with the foreman. 

Q. Your best recollection now is that you did not have 
such a discussion? A. I don’t recall a discussion. 

Q. Had the foreman ever indicated to you, prior to the 
date of their discharge, the discharge of these five men, 
specifically who the men were whom he felt were not doing 
their jobs? A. No, he did not point out, or name anyone, 
or any group of his pipe-gang members that he even antici¬ 
pated discharging. 

Q. Did he at any time say anything to you specifically 
as to his having said anything to them, or any of them, 
about their work not being properly done? A. Yes, when 
I was discussing the matter with him on September 17, 
1941, he told me that he had noticed it and called their at¬ 
tention to that. 

Q. And did he say that he had called the attention 

442 of the entire gang, or any individual member? A. I 
don’t recall whether he mentioned any individual, or 

just referred to them as a group. 

Q. I take it that you— A. (Interposing) I rather think 
that the best of my recollection is, he just referred to them 
as a group. 

Q. I take it that you have no personal knowledge of any 
attention—any of their attentions being brought to the fact 
that they were doing work less than their ordinary quota ? 
A. State your question again? 

Q. Do you have a personal knowledge of any of these 
men being advised that their work was not satisfactory 





prior to the time of their discharge? A. No, I have no per¬ 
sonal knowledge. 

Q. The foreman had the right of hiring and firing, didn’t 
he, sir? A. He has. 

• > • • • • • • * • • 

443 J. Joseph Noonan being recalled 

• • • • * • • • 

Cross-Examination Continued 
By Mr. Hayes: 

Q. Mr. Noonan, before we had this lapse there, this in¬ 
terruption, I had asked you about a conversation which you 
said took place in the room of Nebraska Jones’, prior to 
the time that this election began. 

iThere was such a conversation, wasn’t there? A. Yes, 
sir. 

|Q. And in this conversation, as I understand you, there 
were certain complaints and rumors, or complaints of 
rmnors that were brought to your attention which you say 
had specifically to do with Nebraska Jones’ personal 
safety? A. That is right. 

Q. And were there any rumors about anything else other 
than that which you now have knowledge of? A. Which I 
now have knowledge of? 

Q. I mean, do you now remember any other thing that 
was brought up, as a part of that conversation, about which 
complaint was being made by Nebraska Jones, or 

444 Mr. Cohen? A. The conversation— 

May I answer that at length, in my own way? 

The Court: Yes. 

The Witness: In my memory of the conversation, it was 
along these lines: 

We were discussing whether or not, in view of the fact 
that the Brotherhood of Maintenance of Way had served 
notice they would not have an observer, and the U. T. S. 
El A. would, and the man that had been delegated to rep- 
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resent the U. T. S. E. A., to me, was Nebraska Jones— 
usually, it is the practice for the observer to be designated 
from among the members of the grand lodge officers, desig¬ 
nated by the president, and it was a question of whether or 
not Nebraska Jones would accompany the election commit¬ 
tee as an observer, or not, and he was much concerned about 
his personal safety and we discussed the whole problem of 
what had transpired prior to my advent on the property, 
and the rumors that he brought to me, and the manner in 
which he had gone about safeguarding himself. 

Well, I told him that I had heard, through him, that all 
of these things happened and I had heard from the carrier 
about certain phases of the campaign, and— 

By Mr. Hayes: 

Q. (Interposing) What do you mean by “those phases 
of the campaign” that you told him you had heard 

445 of from the carrier ? A. Relative to campaign litera¬ 
ture, and its damaging effect upon the efficiency of 

the personnel of the carrier. 

Q. Did the carrier at that time, in that discussion, say 
anything to you about literature that had been sent to its 
foremen by the Brotherhood? A. No, not to my knowledge. 

Q. I see—all right, sir, go ahead. A. I left it up to Ne¬ 
braska Jones, to get me an answer so that I would know 
whether I was to have an observer or not, and he said that 
it would be dependent upon what the grand lodge said, and 
before he talked to the grand lodge, he was to communicate 
with Alderman, whose place was down the line, on the road, 
the point I don’t remember—he subsequently reported that 
he was not to be the observer himself, but that Cohen and 
Alderman were. 

Q. Was Alderman indicated to you as being one of the 
observers ? A. No, he was indicated to be the driver. 

446 Q. You don’t mean that Cohen and Alderman both 
w T ere to be observers, Cohen was the observer. A. 
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That was a misstatement, Cohen was the observer and Ald¬ 
erman was the driver. 

Q. Did you at that time know, and was it discussed be¬ 
tween you all that the appeal had been made to the Gov¬ 
ernor of Florida because of conditions existing and sur¬ 
rounding the election? A. Relative to Jones’ safety, per¬ 
sonal safety? 

Q. 'Well, do you know that that appeal had been made to 
the Governor? A. Only what Nebraska Jones had told me. 

Q. But that was a part of that conversation? A. That 
was a part of that conversation. 

Q. Now, Mr. Noonan, after that the time you had finished 
the balloting, was Mr. Carroll with you, through the entire 
balloting after the observer for the United no longer came 
on, after the Titusville experience? A. Yes. 

Q. And were any other persons along who continued to 
go along with Mr. Carroll, other than Mr. Rouse, or Mr. 
Rumley? A. Or Mr. Padgett, he was the driver at one 
time. 

Q. Were there any times when more than two of them 
were together, I take it you mean alternating driv- 
447 ers? A. That is right. 

Q. So there would be Mr. Carroll and Mr. Rouse, 
or Mr. Carroll and Mr. Rumley, or Mr. Carroll and Mr. 
Padgett ? A. Right. 

Q. Was there any time when there were more than two 
of them together? At these elections? A. Well, now, I 
explained that at Osceola, there were more than Mr. Carroll 
and his driver present at that time, when the voting 
went on. 

Q. How many were present at Osceola? A. The four 
men. 

Q. The four men. A. The four men I have just named? 
That is right. 

Q. Were there any other occasions when there were more 
than two? A. No. 
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Q. Now, at the time when these men were present, where 
did they stay or stand relative to where this voting went on? 
A. When the four were there? 

Q. Yes. A. Padgett, he moved—there was a bridge 
about a half a mile away, and a bridge gang was working 
on that and I voted the bridge gang at Osceola in addition 
to the section crew, and they moved down the right- 

448 of-wav toward the bridge derrick, I would say 100 
yards from the polling place. 

Q. Was Mr. Carroll with that group who moved down? 
A. Mr. Carroll may have been 50 feet avray from the vot¬ 
ing place, checking the vote. 

Q. Did Mr. Carroll do that at each voting place, check 
the voters? A. Either Mr. Carroll, or one of his drivers 
checked them. 

Q. When you say “check” you mean, assumed the posi¬ 
tion -which you say Mr. Cohen had assumed previously 
when he -was with you? That they would check as to the 
correctness of this man’s right to vote? A. No, I did not 
say that. I say that they cheeked the men that voted 
against the eligible list that I furnished, the list made up 
when the agreement on eligibles was made. 

Q. Isn’t that what Mr. Cohen was doing? A. Mr. Cohen 
had a right to protest. 

Q. I am not talking about whether he had the right, I 
thought you said that Mr. Cohen’s position was to stand 
near you— A. Right near me. 

Q. Right. A. That is what he usually did. 

Q. And when a person came, he would check as to 

449 whether this person was eligible to vote ? A. Checked 
the man’s name off as having voted. 

Q. Was that what Mr. Carroll did? A. I assume he did, 
yes. 

Q. And was that official list kept by you after it was 
checked by you? A. No. 

Q. So that after the time that Mr. Cohen was no longer 
with you, you did your own checking? A. Absolutely. 






244 


Q. Did you— A. (Interposing) I did my own checking 
all the time; I mean that every time I voted them, I checked 
them all the time. 

Q. "What did Mr. Cohen do? A. He checked his list. 

Q. Well, the official list which you kept was only marked 
by you ? A. That is right. 

Q. Is that right? A. That is right. 

Q. And Mr. Cohen was given a list and Mr. Carroll was 
given a list, as well? A. That is right. 

Q. And he checked his own list? A. I presume he 
did. 

450 Q. You saw him doing it? A. No, I never saw Mr. 
Carroll checking his list, that is what they usually 

do, and I assume he did it. 

Q. But you did not see him do it ? A. I could not swear 
he checked any list. 

Q. The voting was over October 1 ? A. Right. 

Q. Is that right? A. That is right. 

Q. Did you at that time have any understanding with 
Mr. Carroll as to what was to be your next step ? A. No. 

iQ. Was there any time appointed at which you were to 
meet in St. Augustine? A. Yes, 11 o’clock on the morning 
of the 4th. 

i Q. And with whom was that appointment made ? A. That 
was printed on the election ballots. 

Q. What was printed? A. That the mail ballots would 
be returnable to the postmaster at St. Augustine Florida 
on October 4 at 11 o’clock a. m. 

Q. Will you explain to me just what that means? You 
shid the mail ballot would be returnable as of that date? 
A. I mean all mail ballots sent out to all eligible voters 
would have to be in by that deadline. 

451 Q. In other words, that simply fixed a deadline 
as to when persons should mail their ballots back in ? 

A. That is right. 
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Q. Is that correct, is that the way it was done ? A. Yes. 
Q. I will repeat the question as to whether or not there 
was an appointment made for anybody to meet yon at 11 
o’clock at the postoffice in St. Augustine? A. Well, that 
is definitely understood, that the deadline on the date of 
balloting is the time that you are supposed to pick up the 
ballots and proceed with the count. 

Q. Well, the only indication then that at 11 o’clock on 
October 4 was to be the day when the count was to be had, 
was the notice appearing on the ballot itself, is that correct ? 
A. Under “Report of Election Results”, Article 6—may 
I read it? 

The Court: Yes. 

The Witness: “The Mediator will count and tabulate 
all ballots in the presence of party observers, if any, at 
11:00 a. m. Saturday, October 4, 1941 in the City of St. 
Augustine Florida.” 

By Mr. Hayes: 

Q. So that there was a date specifically fixed at which 
these votes were to be tabulated and counted by you, 

452 and, in addition to that,—just a minute. A. All 
right. 

Q. That notice provided that it was to be done “in the 
presence of party observers, if any”— A. “If any”— 
that is right. 

Q. Mr. Carroll was not an observer, was he ? A. No, but 
Mr. Carroll could make himself an observer at any time, un¬ 
der the rules. 

Q. Did he make himself .an observer? A. No, I invited 
him to be present to watch the count. 

Q. When? A. The morning of the count, there was no 
observer present for the UTSEA. 

Q. When was that? A. 11 o’clock, October 4. 

453 Q. You mean, 11 o’clock October 4, you invited 
him to be present at 11 o’clock—I don’t follow your 

answer. A. No, I am answering why I invited him. At 11 
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o ’clock, I saw no U. T. S. E. A. observer present, and then 
invited Mr. Carroll to come in and witness the counting of 
the ballots. 

Q. Well, will you tell me why, sir, if there was no one 
there representing the United, why it was the instance of 
your calling in Mr. Carroll to watch the counting? A. Just 
because I did not want to be alone while those things were 
counted. 

Q. I see. Mr. Carroll then did come in with you w’hile the 
counting went on? A. No, I had not arrived at the count¬ 
ing when Mr. Carroll left. 

Q. Well, if Mr. Carroll was invited in order that he might 
be present when the counting went on, do you know, sir, as 
to the reason why he left as soon as Mr. Cohen came in 
there? A. No, sir, I do not. 

Q. Did he at that time say to you that he was going to 
make a long-distance call? A. Right. 

Q. Did he say that he was going to come immediately 
back? A. No, he did not. 

454 Q. Did he say anything about coming back? A. 
He did not. 

1 Q. So the only thing he said to you -was that he was going 
to make a long-distance telephone call? A. And then we 
■went. 

Q. Went? A. Left the room. 

1 Q. Did you take it, sir, that he saying he was going to 
make a long-distance telephone call meant that he was going 
to return? A. I don’t know. 

1 Q. Well, you don’t know, and you didn’t ask as to 
whether he was coming back, nor did he say whether he was 
coming back? A. He didn’t say he was coming back, he 
said he had some phoning to do, and was going to make a 
few telephone calls. 

1 Q. Now, at the time when Mr. Cohen came in, is it a fact 
that Mr. Carroll was opening any envelopes? A. It is not 
a fact. 

Q. Did Mr. Carroll open any envelopes at any time? A. 
At no time. 
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Q. I understood you, on your direct examination, to say 
that Mr. Carroll was there for the purpose of checking and 
seeing as to whether or not these mail ballots that came in 
were from persons who were eligible persons. A. 

455 Yes, that is right. 

Q. Was it then a fact that you invited him in be¬ 
cause of that circumstance, or was it rather a fact, as you 
have indicated, that you invited him because you wanted 
somebody to be there when they were counted? A. I 
wanted both to take place—I wanted him to know the mail 
ballots returned, and to be present when I counted, if there 
was to be no other observer. 

Q. And did you have to,—or did you invite him to come 
and see that the mail ballots were counted, or was this his 
own idea? A. That is part of the counting of the ballots. 

Q. What is, sir? A. To check the returned ballots to 
find out how many participated in an election. 

Q. As I understand you, on direct examination, you ac¬ 
counted for Mr. Carroll’s presence by saying that he is a 
person interested in the election—was there to check with 
the returned ballots in order to find out whether or not 
those that had come from the mails had come from eligible 
persons, is that right? A. That is right,—correct. 

Q. So that you then would not have needed to invite him 
at eleven o’clock to come, he would have come anyhow? A. 
He had studiously avoided any participation in the 

456 election, officially, and I know that he would not have 
come in to the count unless I did ask him, and I 

asked him. 

Q. I thought you said that it was his right and privilege 
and it was the usual thing? A. That is right, if he wished 
to exercise it. 

Q. But you knew he would not exercise the thing that 
was his right? A. I know that he also likewise had the 
right to have an observer and he refused to appear as one. 

Q. You are not answering the question. 

I say that you know he would not have exercised his right 
to come in and see the mail ballots counted and checked, 
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as to the persons, whether or not they were eligible, who 
had mailed them in, even though that was his right, you 
knew that? A. I believed that, yes. 

Q. That is your belief? A. That is my belief. 

Q. And for that reason, then you invited him? A. I in¬ 
vited him because I did not want to count those ballots 
unobserved by anyone. 

Q. Well, how long was it, sir, that you-all were there be¬ 
fore Mr. Cohen came in? A. I would say about thirty 
minutes. 

Q. And in that thirty minutes’ period, was anv- 

457 thing done other than the opening of the mail bal¬ 
lots? A. Yes. 

Q. What else was done, sir? A. First I waited for some 
minutes for the appearance of the U. T. S. E. A. observer. 

Q. How long a time did you wait? A. It may have been 
five, or it may have been ten minutes. The U. T. S. E. A. 
observer was not present, so I asked Mr. Carroll, would he 
come in and watch this counting. He agreed to do it. 

I then went into the Post Office, and went to the office of 
the Postmaster, presented my order for the release of the 
mail that was held at there addressed to the Postmaster, 
subject to my release— 

Q. That was after elven o’clock? A. That was after 
eleven o’clock. 

The Postmaster gave me the mail, and then I asked him 
to ascertain whether or not any other mail had come in to 
the Post Office that had not been distributed to his office 
since he had gotten the last batch. He did, and then I re¬ 
quested permission of him to count the ballots in the Post 
Office, in a Civil Service room or some room that was va¬ 
cant, on Saturday. 

He said, ‘‘Well, the only room I have is my office, I will 
let you use it”, and he did, and all of that took time. 

458 Then, I proceeded while Mr. Carroll was there, to 
check these returned mail ballots against the list of 

employees voting by mail. 
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Q. That was done, I think, or could be done, by the look¬ 
ing on the outside of the envelope where the requirement 
was that the man’s name should appear? A. Right. 

Q. And checking with an eligible list? A. Right. 

Q. And how long a time would you say that took, sir? 
A. I would say maybe this whole business took ten or fif¬ 
teen minutes because I had to segregate these ballots by 
the Board’s instructions, since they had placed on this tabu¬ 
lation furnished by the carrier, as to whether I would be 
privileged to disregard the mail ballots or whether the 
ballots would be carried forward to the Board for their 
further consideration. 

Q. I thought, sir— A. (Interposing) That all takes 
time. 

Q. I thought, sir, with respect to these mail ballots that 
you in your capacity of Mediator had already determined 
what was to be done with respect to those? A. No—no. 

Q. You did not say, sir, that you had decided that those 
persons would be allowed to vote and that you would 

459 yourself turn those in, in a segregated group, to the 
Mediation Board for them to make their determina¬ 
tion about? A. No, I never said that. 

Q. What did you say, sir? A. Let’s go from where you 
want to go, and then I will answer the question. 

You asked me whether I had received orders at New 
Smyrna, to segregate the ballots from the ones put in the 
ballot box. That was my problem. 

Because of these men being discharged, no longer in the 
relationship of employees of the carriers, and because the 
U. T. S. E. A. had requested their voting, I voted them and 
I impounded their ballots. 

460 Now, later the Board instructed me, as the result 
of my report to the Board, to get a list of the reasons 

for discharging or quitting, the length of service with the 
carrier, date of discharge and all the terms of employment 
for the carrier, all of these 48 or 50 men, I made inquiry 
about. 





Q. Let me interrupt there a second—If I may, Mr. 
Noonan. 

Did you by an inspection of that list given you of the per¬ 
sons discharged, find out that some 23 men were discharged 
within 2 to 3 days ahead of the election? 

Mr. O’Donoghue: Look at the list. 

The Witness: I will have to look at this thing over again, 
(examining). 

The whole tabulation is in the record, that is what I found 
out. 

By Mr. Hayes: 

Q. Yes. A. Could I answer it that way? 

Q. I mean, were you impressed with the fact that—with 
the fact as to anything unusual about the discharges re¬ 
ported to you? 

Mr. 0 ’Donoghue: I object to his giving his impressions, 
it is the facts we want. 

By Mr. Hayes: 

Q. Well as Mediator and charged with the fair conduct 
of the election, did you consider the importance as 
461 to the reasons given for the discharges, and as to 
the time when the men were discharged? A. So 
much so that I reported to the Board in every instance. 

Q. So your answer is yes, that you felt that there was 
importance with respect to the time of their discharge and 
the reasons as given for their discharges? A. That is 
right; I reported the facts to the board. 

Q. And'why did you consider that important, sir? A. 
No. 1—because the charge was made by UTSEA that the 
men were discharged wrongfully, and because of a whole 
gang being cleaned out. That was rather unusual. A whole 
ghng might quit, but for a whole gang to be discharged, that 
seemed unusual, so I reported that to the board. 

Q. But that did not seem to be, to you, sufficient, for you, 
in your capacity as agent for the Mediation Board, to with- 
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hold the election, nor stop the election? A. No, I did not 
have authority to do that. 

Q. You do not have such authority? A. No. 

Q. And having reported it, you were specifically advised 
by the board not to do that, but continue the election? A. 
Advised by the board to continue the election, in the ab¬ 
sence of the UTSEA observer. 

Q. And also in the presence of this report, as made, as 
to the discharged men, because you sent that on to 

462 the board? A. That is right. 

Q. All right, sir. 

Now, getting back to this count in St. Augustine, Mr. 
Cohen you say came in about 30 minutes late? A. Right. 

Q. Did you—did he explain why he was late? A. His 
train was late. 

Q. Did you know that to be a fact? A. No, I do not know 
that to be a fact. 

Q. You did not attempt to check it? A. Oh, Heavens, he 
told me the train was late, and he showed me his wire dele¬ 
gating him to the count, and that was all right, and I did 
not suppose that he personally, purposely absented himself 
to put the Mediator in the hole. 

Q. Well, the same thing, while he was an observer, you 
did not propose to think that he would absent himself 
as an observer, did you? A. No. 

Q. Now, when he finally came, what was going on, as he 
entered? A. If my memory serves me right, I think I was 
checking over the number of large brown envelopes, manila 
envelopes, to see if all that I had mailed had been returned 
to the postoffice. 

463 Q. Now, those large manila envelopes were the 
ones that were displayed to you in this form (ex¬ 
hibiting envelope) ? A. That is right. 

Q. Plaintiff’s Exhibit No. 2? A. Right. 

Q. Those were being handled by you at the time he came 
in? A. Yes. 

• ••*•••••• 
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465 Q. On yesterday I was making inquiry with re¬ 
spect to what did happen at St. Augustine at the time 

when you went there for the purpose of counting the ballots 
and you had told me that at the time, when Mr. Cohen came 
into the room that you, at that time, had begun the opening 
of the brown envelopes. Is that correct, sir? A. No, I said 
I had, at the time that Mr. Cohen came into the postmas¬ 
ter’s office, I was checking over the number of big brown 
envelopes to find out if they had all arrived. 

Q. You were checking then and had not opened any of 
the big brown envelopes at that time? A. That is right. 

Q. And you deny that Mr. Carroll had opened or was 
opening any big brown envelopes? A. That is right. 

Q. What was Mr. Carroll doing at the time when Mr. 
Cohen came in? A. As near as I remember Carroll 

466 was standing by and ascertaining whether or not my 
check was correct. 

Q. You mean your check as to what? A. As to the num- 
mer of these envelopes. 

Q. Had he been advised as to the number of envelopes? 
A. Yes, sir. 

Q. And how? A. By myself. 

Q. You had told him then the number of envelopes you 
had sent him? A. That is right. 

Q. And asked him simply to find out whether that was 
the number that was there? A. No, I hadn’t discussed that 
with him, as to whether he was to know or to check with me. 

Q. But you said that he was checking with you? A. I 
suppose he was, yes. 

Q. You say now, “I suppose he was”. Do you mean by 
that, that you do not know whether he was or not? A. By 
that I mean I had not instructed him to. 

Q. Do you know what he was doing? A. No, I wouldn’t 
promise, I wouldn’t swear to it. I know that he wasn’t 
opening the envelopes or handling them. I was handling 
them. 

Q. Were any ballots deposited in piles at that 

467 time? A. No. 
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Q. When Mr. Cohen came in, did Mr. Carroll con¬ 
tinue to check? A. No, Carroll left almost immediately. 

Q. Upon leaving, as I understand you, sir, he said to you 
that he was going out to make along distance telephone 
call. A. That is right. 

Q. Did he make any statement with respect to his return? 
A. No, he did not. 

Q. The fact is, however, that he did not return? A. He 
did not return. 

Q. From that time forward, Mr. Carroll participated in 
no wise, in anything further as far as the balloting was 
concerned, or the counting of ballots was concerned? A. 
He participated at no time in the balloting. In the tabula¬ 
tion and counting of the ballots. 

Q. I meant the indication that he was present at these 
various places where the balloting went on. A. That is 
right. 

Q. You did, I take it, after that time, write out a state¬ 
ment indicating what the findings were, as far as your 
count was concerned? A. No, I had that already prepared. 

Q. You had it already prepared? A. Right. 

468 Q. You did not have it prepared, did you, as to the 
count? A. I had the regular, standard form pre¬ 
pared, except for the inclusion of the numbers of votes. 

Q. When you had completed the counting you then went 
to the machine typewriter there and wrote in the number 
of votes? A. No, I don’t remember whether I had my type¬ 
writer with me or not. That I would not remember, but I 
fixed the numbers of the voting, that is of the number of 
votes cast on the tabulation. 

Now, I don’t remember— 

Q. (Interposing) How did you fix that, sir? 

You got Mr. Cohen’s signature to a certificate of correct¬ 
ness, didn’t you? A. I did. 

Q. That certificate of correctness, that was at the bottom 
of the sheet. Now, in the body of that sheet, didn’t it set 
fovth the number of votes that were there? A. Yes. 

Q. How did that get on there? A. I put it on there. 
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Q. How did you put it on? A. That I would have to look 
at the record to check to find out whether I put it on 

469 with the typewriter, or put it on in longhand. 

Mr. Pierce: It is on page 37 of the record. 

Mr. Haves: Thank vou. 

• • 

By Mr. Hayes: 

Q. I show you that, sir. A. That is right. 

Q. Now, what part of this had already been typewritten? 
A. Everything up to this (indicating). Everything but the 
tabulation. Just this section (indicating). 

QJ So that the only thing that was not on there at the 
time when this began, when you began this work, was the 
figures that I find here? A. That is right. 

Q. And the only thing that you put on the typewriter at 
that time, the only thing were these figures? A. That is 
right. 

Q. Does this refresh your recollection, that you did put 
it on on the typewriter? A. I sure did, I must have. 

Q. I mean, you say before you were not exactly sure ? A. 
That is right. 

But you do now remember? A. Well, it is evident that 
I did because it is typewritten. 

470 Q. Was it at that time that you secured Mr. 

! Cohen’s signature? A. That is right. 

QL So after having completed this count, you went to the 
typewriter, inserted these figures? A. That is right. 

Q. And then came back and asked Mr. Cohen to sign it? 
A. That is right. ! 

Q. Did Mr. Cohen read this? A. I gave an opportunity 
to, yes. 

Q. Now, you say you gave him an opportunity to. Did 
he read it, sir? A. I presume he did. 

Q. When you say you presume, do you mean by that, that 
he went through the motions of reading it, or do you take 
it for granted that he read it? A. I take for granted that 
he read it. 

Q. So that you didn’t actually see him read it? A. He had 
it in his possession. 
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Q. When he had it in his possession, was he apparently- 
reading? 

Mr. 0 ’Donoghue: I think he has answered. 

The Court: He can say whether he looked at it. 

Mr. Hayes: That is what I asked him, was he apparently 
reading it. 

471 The Court: Was he loking at it? 

The Witness: He did look at it; yes, sir. 

By Mr. Hayes: 

Q. For how long a time would you say that he looked 
at it? A. W 7 ell, I couldn’t answer that question, how long 
he looked at it. 

Q. Was this part read to him by you, or did he read it 
himself, if at all, the part that says, “Attest”? A. He read 
it. 

Q. You saw him read it? A. I wouldn’t say I saw him 
read it. I saw him look at it. 

I gave it to him and explained to him that this was the 
standard form of the Board, certifying as to the fairness 
and accuracy of the election and the correctness of the tabu¬ 
lation, and I said it was a standard form that the Board 
used in its elections and he could sign it or not. 

Q. WTiat did he say in response to that, sir? A. He said 
he had no objection to signing it. 

Q. That is all that he said, “I have no objection to sign¬ 
ing it?” A. As near as I remember, yes. 

Q. This says that “I, the party observer present at the 
counting and tabulation of the votes hereby certify 

472 that the election, reported by the Mediator above, 
was fairly conducted and the secrecy of the ballot 

was kept inviolate and that the tabulation of the vote is 
accurate and complete.” 

Now, Mr. Cohen had-not been with you during all of this 
election, had he, sir? A. That is right. 

Q. Did he say anything to you about not desiring to sign, 
that the election was fairly conducted when he, as a matter 
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of fact, had not been with you during most of this election? 
A. No. 

Q. Did you call his attention to the fact that even though 
he had not been with you during most of the election that 
it was all right for him to sign as to the correctness of the 
election? A. No. 

Q. Did he say anything to you at that time about not 
having been present during the entire counting of the bal¬ 
lots ? A. No. 

Q. Did he say anything to you about Mr. Carroll having 
been present at the time when he came in, and that Mr. 
Cat-roll had participated in, or was opening the envelopes, 
and that, therefore, he couldn’t, himself, say as to whether 
or not it was correct? A. No. 

473 Mr. O’Donoghue: Your Honor, I have no objec¬ 
tion to going over this, but this is the third time we 
have been over the same territory with this witness. 

Mr. Hayes: I haven’t asked— 

Mr. O’Donoghue: You asked him three times if he ac¬ 
tually opened the envelopes and counted the votes. You 
asked him yesterday and now. 

Mr. Hayes: I am asking him if Mr. Cohen, at the time 
these votes were actually tabulated, and he was asked to 
sign, if he said anything to him. It is an entirely different 
question and the purpose of which is apparent, because Mr. 
Cohen testified there was such a question. 

The Court: Go ahead. You may answer. 

The Witness: The answer is “No”, your Honor. 

By Mr. Hayes: 

Q. That part of it, Mr. Noonan, had already been type¬ 
written in prior to the time of Mr. Cohen’s coming, that 
is correct, isn’t it? A. That is right. 

Q. Now why, sir, did you typewrite this part in there 
to have him, or to have anyone to certify to the fact that 
the election was fairly conducted if you knew that this man 
had not been with you and could not certify as to that cir¬ 
cumstance? A. That is a standard form of the board 
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474 for reporting the election. I didn’t even know 
whether I was going to have any observer present 

when I counted them, and still I would have reported that 
election on that form. 

Q. So that your answer is that this part was written in 
because it was a standard form? A. Yes. 

Q. When Mr. Cohen came then, why did you ask him to 
certify to this when you knew, as a matter of fact, he 
couldn’t certify to that circumstance? A. That is a hard 
question to answer, inasmuch as I did know that he was not 
present at all of the voting. I had no instructions to devi¬ 
ate from the standard form of reporting and I had no way 
of making Cohen sign it, if he did not want to. 

I merely requested, did he want to sign the certificate 
of fairness, and he did. 

Q. Did you think it was right for him to sign it, whether 
he wanted to or not, when, as a matter of fact, he couldn’t 
have actually known the thing you got him to sign? A. I 
believe that he could have signed that and felt safe that he 
was only signing for the part that he saw, particularly the 
tabulation of the counting. He was present there. 

Q. Did you tell him at that time that he was only signing 
for the part that he saw? A. No. 

475 Q. I think there are perhaps just one or two other 
things that I want to ask you. 

With regard to the question of the voting of foremen, 
about which the question has been asked you, these fore¬ 
men were all members of the same class or craft, as the rest 
of the persons designated as eligibles. That is correct, is 
it not? A. Correct; that is right. 

Q. So that, as a matter of fact, you would have been 
rejuired to vote those foremen, would you not, sir? A. Yes. 

Q. And a protest as coming from the UTSEA, or anyone 
else, would not have resulted in those foemen not voting, 
would it, sir? A. A protest coming from the UTSEA rela¬ 
tive to the eligible list, and the inclusion or exclusion of 
any particular group under this election would have re¬ 
sulted in my reporting to the Board failure to get an agree- 


rnent on eligibility, on the basis of your objection. The 
Board would take cognizance of that, and in all probability, 
if I failed to get an agreement, I would either have held a 
hearing on the matter or it would have given me the prece¬ 
dence, established by previous hearings, whether or not the 
craft or class of Maintenance of Way Employees did or 
did not include these people, and I would have had to rule 
on it. 

476 Q. These foremen, doesn’t the Act itself, provide 
that all the persons who are members of a class or 

craft have this right of voting? A. The Act provides that 
the National Mediation Board has the sole right to deter¬ 
mine who is to be included in a class or craft. 

Q. In this instance, was it not conceded by everybody 
that these foremen were included in the class or craft? A. 
Yes, definitely. 

Q. So that, with that concession, they under the Act, 
would have had the right to vote, wouldn’t they, sir? A. 
That is right. 

Q. Now, just one additional question. At the present 
time, Mr. Noonan, or at any time prior to your beginning 
your employment as a Mediator, have you been, or are you 
now a member of any labor organization? A. I am not a 
member of any labor organization now. 

Q. Sir? A. I am not a member of a labor organization 
now. 

Q. Now. Will you tell me, sir whether you were prior 
to the time of your becoming a Mediator? A. Yes. 

Q. To what organization did you belong? A. Inter- 

477 national Longshoremen. 

Q. International Longshoremen? A. International 
Longshoremen Association. 

Q. Are they an affiliate of the A. F. of L.? A. They are. 
Q. And the Brotherhood of Maintenance of Way is an 
affiliate of A. F. of L.? A. Yes, I guess so. 

Q. There was no objection on the part of Brotherhood of 
Maintenance of Way of the foremen voting, was there? A. 
Not any. 
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Q. And from your point of view, there was no thought 
of objection of allowing them to vote because of their re¬ 
lationship as being foremen? A. No, I had handled several 
Maintenance of Way disputes and had been well advised 
by the Board as to the inclusion of certain people in the 
class or craft. 

Q. I see. How many times had you handled elections 
for the Brotherhood of Maintenance of Way? A. I think 
twice before that. 

478 Q. It says he was present at the counting and tab¬ 
ulation, doesn’t it? 

Mr. Hayes: If your Honor please, that is not a fair state¬ 
ment because he stopped in the middle of what it is and it 
does go on to say that the election was held fairly. It 
doesn’t say that he was present at the time, but it has him 
certify that the election was held fairly and that it the 
question which I put to Mr. Noonan and which he said it 
was hard for him to answer. 

By Mr. O’Donoghue: 

Q. During the course of this election, did you receive 
any objection of any kind, whether in writing or orally, 
from any member of the United that this election was con¬ 
ducted unfairly? A. No. 

Mr. Cobb: We object. 

By Mr. O’Donoghue: 

Q. Mr. Noonan, did you permit— 

479 Mr. Cobb: I said we object. 

The Court: Wait a minute. 

Did you object? 

Mr. Cobb: We have the objection because this has all 
been gone over, if your Honor please, and he has an¬ 
swered. 

By Dr. O’Donoghue: 

Q. Mr. Noonan, did you prohibit any man, whether white 
or colored, from voting at this election? A. No. 
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Q. Was there any act of violence or threats in your pres¬ 
ence at the voting places which prevented any individual 
from coming up and voting? A. No. 

Q. How many men were on the eligible list to vote? 

Mr. Cobb: If your Honor please, I don’t know, vre have 
gotten all of that, we have gotten it in the record. It is 
prihted and all. It is here a half-dozen times in the record. 
The Court: He may answer. 

The Witness: 792 on the eligible list. 

By Mr. 0 ’Donoghue: 

Q. How many voted? A. Around 770. 

480 Q. When did the Brotherhood of Maintenance of 
Way file their petition for an election of the Florida 

East Coast? A. I would have to refer to the record, but I 
thing it was in March, March or April. 

Q. When did the United file their petition for an election? 
A. My memory—this is a stab in the dark, but my memory 
is that the first application by the U. T. S. E. A. was along 
in June. 

Q. Is it not a fact that the Board combined them both and 
held the election under this Case designated as “R-774”? 
A. I am trying to get my mind straight. The first applica¬ 
tion for service to the Board of the U. T. S. E. A. was in 
June, I believe, and then that was sent back as not having 
sufficient authorization to cover the craft or class and they 
filed a subsequent application in late July or early August, 
if I am right, and those two, the Board—I investigated the 
second filing of the U. T. S. E. A. and the first filing 

481 of the Brotherhood of Maintenance of Way, which 
was combined under R-774. 

Q. Is there any general rule of the National Mediation 
Board which requires the presence of observers from the 
various unions participating in the election? 

Mr. Cobb: Just one minute. We object about the general 
rule. We speak of the rule here as it has been written and 
put forward. 
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Mr. O’Donoghue: Well, will you agree with me that 
there was no general rule? 

Mr. Cobb: I don’t know. I agree with you what was 
here. 

The Court: He may answer. 

The Witness: There is no general rule. An observer 
is in the nature of an accountant. The National Mediation 
Board has the right— 

Mr. Cobb: If your Honor please, may I make our objec¬ 
tion perfectly clear? The Supreme Court has held with 
regard to these rules of the Mediation Board that there is 
no general rule, but when they lay down a rule—and there 
was a locomotive trainman case that came up before the 
Supreme Court, 300, they laid down the rule and Chief 
Justice Hughes spoke for the Court, that when they made 
certain rules and so forth, that thev had to live bv them. 
That was the guide and he particularly said with regard 
to the general rule it was of no moment. 

482 The Supreme Court passed a record on that ques¬ 
tion. 

The Court: He is speaking on the negative side 
and said there was no such rule. 

Mr. Cobb: That is what they had in that case, they 
had no general rule. It makes no ditference. They laid 
down certain rules which they didn’t live up to here and 
they were binding. 

The Court: You may proceed. 

By Mr. O’Donoghue: 

Q. Is there any general rule of the Board requiring the 
presence of observers to an election by the participating 
unions? A. No, that is up to the organization, to have their 
representatives present. They have no obligation to force 
the attendance, no power to force the attendance of an 
observer at an election. 

Q. Have you conducted any elections when there were no 
observers present at all? A. Yes. 

Mr. Cobb: We object. 
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Mr. Haves: Did your Honor sustain the objection? 
The Court: The answer may stand. 

By Mr. O’Donoghue: 

Q. What instructions, if any, are given to you by your 
National Mediation Board with respect to the ap- 

483 plications that you, as a Mediator, owe to these party 
observers? 

Mr. Hayes: Objected to, if vour Honor please. 

The Court: He may answer. 

iMr. Hayes: Your Honor will allow the exception to 
continue to run as long as this— 

The Court: (Interposing) Yes. 

The Witness: No responsibility for the observers at all. 
By Mr. O’Donoghue: 

Q. Do you know how many voting places you went to 
over this entire line, the approximate number? 

Mr. Haves: I submit that that is best answered bv the 
record, itself, which discloses the number. 

The Court: I suppose that it will. 

Mr. O’Donoghue: It will be printed. I will withdraw 
the question. 

By Mr. O’Donoghue: 

Q. With regard to this examination brought out by Mr. 
Hayes with respect to the conversation that you had w’ith 
Nebraska Jones and James Cohen in Nebraska Jones’ room 
prior to the election, was any direct evidence given to you 
by Mr. Jones that his life had been threatened by any par¬ 
ticular party? A. No. 

Q. Was any objection made then by Mr. Jones or any 
member of the United asking you to withhold going 

484 forward with the election? A. No. 

Q. When you came, during the course of the elec¬ 
tion, upon certain men whose names were upon the 
eligibility list but who had been discharged, you reported 
that to the Board, did you not? A. I did. 
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Q. And is it not a fact that all men whose names were 
on the eligibility list, but who were not in the service of the 
carrier on the dates of the election, were given an oppor¬ 
tunity to vote by the Board? 

Mr. Hayes: I submit that he has answered it several 
times. 

Mr. O’Donoghue: I just want to clarify it. 

By Mr. O’Donoghue: 

Q. Were they not given an opportunity to vote by the 
Board? A. They were given an opportunity to vote by the 
Board, except the few men that we found in jail and nobody 
knew where they were, where it was impossible to forward 
mail to them. 

Mr. Cobb: Were they in jail? 

The Witness: Yes. 

Mr. Cobb: And you couldn’t send mail to them? 

The Witness: Nobody knew what jail they were in. 

Mr. Hayes: How did you know they were in jail? 
485 The Witness: Because everybody told me they 
were in jail at the time. 

By Mr. O’Donoghue: 

Q. Griffin and Daniel? A. Those are the two men. 

Mr. Hayes: Griffin and Anderson. 

With respect to Griffin and Anderson, is your answer 
now that you knew they were in jail because of the fact 
that rumors came to you that they were in jail? 

The Witness: It was reported to me on the property 
that they were in jail. 

Mr. Hayes: By whom? 

The Witness: By the foremen and men involved. 

Mr. Hayes: Did you ask what jail they were in? 

The Witness: Yes. 

Mr. Haves: And they didn’t know? 

The Witness: They did not know. One was in a work 
camp some place, they said, and the other fellow was in 
the jail house. 
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Mr. Hayes: And they didn’t know what jail he was in? 
The Witness: They did not know, two men. 

Mr. O’Donoghue: No further questions. 

• i • • • • • • • • * 

486 Q. And that is the general rule of your Board? 
A. That is the rule. We have absolutely no respon¬ 
sibility for the observer. 

Q. Will you tell me then why it was that when the ob¬ 
server did not appear that you saw fit to get in touch with 
the men to find out whether you should continue to go 

487 ahead with the election without them present? A. 
Because I never had an experience where a national 

organization appointed an observer and the observer 
failed to carry on with the election. 

488 Q. Didn’t you know, sir, that your general rule 
provided, according to your statement, that you vrere 

under no obligation with respect to him and that, therefore, 
you could go ahead without him? A. Yes, but nevertheless, 
I felt it necessary to report any unusual occurrence. 

Q. So that, at the time you reported and asked as to 
whether or not you should go ahead, you knew at that 
time, already, that you could go ahead without reporting it? 
A. That is right. 

Mr. Pierce: I have just a few questions, please. 
Redirect Examination: 

By Mr. Pierce: 

Q. Mr. Noonan, I believe you stated that at Osceola, you 
saw some of these Brotherhood men who, it was understood, 
had been out electioneering in advance of the party. Is 
that correct? A. Yes. 

Q. Did you see them at any other place, these men who 
were electioneering? A. No. 

Q. Now, at Osceola, what were they doing there? A. 
When I came up they were talking, this congregation of 
men. 
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Q. They were? A. Yes. 

489 Q. How far away were they from the ballot box 
then? A. Well, they moved away from the vicinity 
of the voting place when I came np. 

Q. Were they doing any electioneering around there in 
the vicinity of the ballot box when you took the vote? A. 
No. 

Q. At Jacksonville, on the first day, as I understand it, 
vou interceded with some officer on behalf of Mr. Cohen? 
A. I did. 

Q. Is that correct? Now, was that a police officer? A. I 
didn’t question his authority to stop them, and I didn’t ask 
to see his credentials. 

• ••••••••• 

491 “Question. What is your name and position? 
“Answer. C. L. Beals, General Superintendent, 

Florida East Coast Railway, St. Augustine, Florida. 
“Question. Where do you reside? 

“Answer. 17 Nelmar Avenue, St. Augustine, Florida. 
“Question. Did you on or about January 22, 1942, 
make a statement to a special agent of the Federal Bureau 
of Investigation concerning the conduct of the Florida East 
Coast Railway with respect to a dispute between the United 
Transport Service Employees of America and the Brother¬ 
hood of Maintenance of Way Employees, as to the repre¬ 
sentation of certain maintenance of way employees on that 
railway? 

“Answer. I did. 

“Question. Is the attached document, marked 1 Exhibit 
A,’ a true copy of such statement? 

“Answer. It is. 

“Question. Are the statements made in Exhibit 

492 A true to the best of your knowledge? 

“Answer. They are.” 

Mr. Pierce: (Reading document.) 

“At St. Augustine Florida. 

“The following is a copy of a written statement executed 
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by C. L. Beals, General Superintendent of the Florida East 
Coast Railway Company, at St. Augustine, Florida: 

“St. Augustine, Florida 
“January 22, 1942 

“I, C. L. Beals, General Superintendent of the Florida 
East Coast Railway Company, make this voluntary state¬ 
ment to J. B. Fitzgerald, whom I know to be a Special Agent 
of the Federal Bureau of Investigation. 

“ During all of the organizing activities, conducted by the 
United Transport Service Employees of America and the 
Brotherhood of Maintenance of Way Employees, prelim¬ 
inary to the election carried on by the National Mediation 
Board, which culminated in the issuance of a certification 
in Case R-774, which activities came to my attention through 
gossip, rumors, handbills and newspapers, all of the offi¬ 
cials of the Railway Company were particularly reminded 
by me to maintain a neutral, ‘hands off’ attitude, as re¬ 
quired by the Amended Railway Labor Act, with which all 
members of my staff are thoroughly conversant. There 
have been a number of representation elections con- 
493 ducted by the National Mediation Board on the Flor¬ 
ida East Coast Railway, and all officers of the de¬ 
partments under my jurisdiction are thoroughly conversant 
with the procedure followed by the Board in settling such 
disputes, as well as the enthusiastic organizing activities 
that are carried on by rival organizations preliminary to 
such elections. By reason of this experience the campaign, 
which culminated in the issuance of certification in Case 
R-774, was considered in the light of a routine matter by 
the undersigned and members of my staff, until certain 
handbills, circulars and newspaper articles were brought 
to my attention, indicating that conditions were ripening 
into probable opportunity for racial strife. I felt it my 
duty, in the interest of harmony’*— 

The Court: Read that back. 

Mr. Pierce: That sentence? 
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(Reading) “By reason of this experience the campaign, 
which culminated in the issuance of certification in Case 
R-774, was considered in the light of a routine matter by 
the undersigned and members of my staff, until certain 
handbills, circulars and newspaper articles were brought 
to my attention, indicating that conditions were ripening 
into probably opportunity for racial strife.’’ 

The Court: For what? 

Mr. Pierce: Racial strife. 

(Continuing) “I felt it my duty, in the interest of 

494 harmony among the employees, and the protection 
of the Florida East Coast Railway, to address a let¬ 
ter on this subject to Mr. Willard S. Townsend, Interna¬ 
tional President of the United Transport Service Em¬ 
ployes of America, on September 16, 1941, expressing my 
concern about the situation. I sent a copy of that communi¬ 
cation to Mr. Robt. F. Cole, Secretary of the National Medi¬ 
ation Board. Furthermore, I again counselled all officers 
of the Florida East Coast Railway under my jurisdiction, 
to scrupulously observe the neutral attitude required by the 
Amended Railway Labor Act, and I have every reason to 
believe that these instructions were fully observed. 

“On several occasions my attention was drawn to the dis¬ 
missal of an employe in the Maintenance of Way Depart¬ 
ment, and assertions made by representatives of the United 
Transport Service Employes of America that such employe 
had been dismissed for organization activities. I caused 
an investigation to be made of these cases, which developed 
in each instance that the employe had been dismissed by 
his superior for sufficient cause, such as insubordination, 
unsatisfactory work performance or neglect of instructions. 
I am without knowledge of any employes having been ar¬ 
rested by law enforcement officers of any community, or 
county, in connection with this election campaign. In all 
of my personal contacts with representatives of the 

495 two rival organizations I maintained a strictly im¬ 
partial, neutral attitude, and simply reiterated the 

policy that I consistently observed, welcoming the services 
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of the National Mediation Board in the settlement of any 
craft representation dispute. 

“I have read this statement and it is true. 

‘* (Signed) C. L. Beals 

“General Superintendent. 

“Witnessed by 

“J. B. Fitzgerald, F. B. I., Miami, Florida.” 

“In addition to the above statement, Mr. Beals stated 
that in the organization campaign mentioned in this report 
that he and his company maintained a neutral and disinter¬ 
ested attitude. He stated that it was immaterial to him 
what union was authorized to represent the various crafts 
employed by his railroad, but he was greatly interested in 
the dispute between the unions being settled in a peaceful 
and orderly manner, so as not to interfere with the business 
of the railroad. He made it clear that the railroad company 
is very limited in what it can say or do regarding the union 
activity of its employees, and therefore, the railroad com¬ 
pany as such, stays aloof from union disputes of this na¬ 
ture and waits for the National Mediation Board to certify 
to the company what union shall properly represent any 
specified group of employees. He made it clear that any 
union activity engaged in by foremen was done as 
496 individually or as union men and not as representa¬ 
tives of the Railway Company.” 

Then, there are answers to cross-interrogatories. 

(Reading) “Answers to cross interrogatories: 

“Question. In stating that in the organization campaign 
mentioned, that you and your company maintained a neu¬ 
tral and disinterested attitude, are you mindful of the com¬ 
munication sent by T. C. Carroll, Vice President, Brother¬ 
hood of Maintenance of Way Employees, to all foremen 
of the Florida East Coast Railway Company, in which, 
among other things, a suggestion was made that the fore¬ 
men discuss the matter with their men on the theory that 
they would want the Brotherhood of Maintenance of Way 
Employees to represent them. Do you consider the allow- 
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ance of the circulation of that information through your 
foremen as an evidence of neutrality? 

“Answer. The circular alleged to have been issued by 
Mr. Carroll was brought to my attention, as I recall it, by 
Mr. Yancey of the United. I do not have any personal 
knowledge that any circular was issued among the foremen, 
but even if I had had such personal knowledge at the time 
I would have done nothing to prevent it by reason of the 
fact that it is my understanding under the law that the rail¬ 
road and its representatives are prohibited from in any way 
interfering, influencing or coercing the employees 

497 in their selection of the organization to represent 
them, and I regard this particular circular as being 

a part of the program or the propaganda that was being 
used by the Brotherhood of Maintenance of Way Employ¬ 
ees in connection with their organization work. Mr. Yancey 
apparently held the opinion that the circular being ad¬ 
dressed to Section Foremen justified the railroad officials 
in prohibiting same due to the fact that Section Foremen 
are in charge of track laborers, but as I remembered the 
law inasmuch as foremen are eligible to membership in the 
Brotherhood there was nothing improper in their Interna¬ 
tional Officer addressing a circular such as the one alleged 
to have been sent the foremen in this instance. This simply 
represents the relations and exchange' of correspondence 
between a union official and one of its members in connec¬ 
tion with organizational activities. 

“ Question. Did you take any step in rseponse to the com¬ 
munication of September 12,1941, addressed to you by Mr. 
Willard S. Townsend, calling your attention to the fact that 
many of your section foremen had ‘unleashed a reign of 
terror among the employees who have exercised their pre¬ 
rogative regarding labor organizations ?’ 

“Answer. The only step that I took in that connection 
was to discuss Mr. Townsend’s complaint with members of 
my staff in an effort to ascertain whether or not they 

498 were aware of any such conditions as were alleged 
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to be occurring by Mr. Townsend. I was unable to 
develop that any of the maintenance of Way Department 
officials or other division officers had any knowledge as to 
occurrences such as were reported to me by Mr. Townsend 
in his letter of September 12, 1941. 

1‘Question. Did you take any step other than your reply 
communication of September 16, 1941, addressed to Mr. 
Willard S. Townsend to restrain activity by your foremen? 

“Answer. Nothing more than I stated above. 

! “(Signed) C. L. Beals. 

“Witness: 

“(Signed) Raymond Car roll.’ ’ 

(Continuing reading): 

“D. W. Whitehurst, being by me first duly sworn to tell 
the whole truth, as hereinafter certified, testified as follows: 

“Answers to Direct Interrogatories: 

4 ‘ Question. What is your name and position ? 

“Answer. D. W. Whitehurst, Chief of Police, City of 
Ormond, Florida. 

‘‘Question. Where do you reside? 

“Answer. In Ormond, Florida. 

“Question. Did you in January 1942 make certain state¬ 
ments to a special agent of the Federal Bureau of Investi¬ 
gation concerning the detention by you in Septem- 
499 ber, 1941 in Ormond, Florida, of two colored men, 
names unknown, who claimed to be observers at 
some kind of union election being held near the railroad 
station in Ormond? 

“Answer. I remember giving him a statement, but I can¬ 
not tell you whether that is the right date or not. 

“Question. Does the attached document marked ‘Exhibit 
C’ correctlv set forth such statements? 

“Answer. To the best of my knowledge after looking it 
over. 

“Question. Are the statements set forth in such Exhibit 
C true to the test of your knowledge? 

“Answer. They are.” 
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“Exhibit C. 

“D. W. Whitehurst, Chief of Police, Ormond, Florida, 
was interviewed at the City Building in this city, and al¬ 
though he declined to execute a written statement, he stated 
as follows: 

He stated that he remembered the occasion sometime last 
fall, exact date unknown, when he and his son, a special 
officer on the police force at Ormond, Florida, talked to two 
colored men, names unknown, who said that they were ob¬ 
servers at some kind of union election being held near the 
railroad station in Ormond, Florida. 

“Regarding this incident, the chief stated that he 
500 and his son, Roscoe B. Whitehurst, a special officer, 
were on duty at the corner of United States Route 
No. 1 and Granada Avenue in Ormond, Florida, directing 
the traffic of Army trucks, when he noticed a car containing 
two white people, a man and a woman, turn off U. S. Route 
No. 1 and up Granada Avenue, a dead end street. This car 
was followed by another automobile in which were two Ne¬ 
groes. As this was a dead end street, the chief thought that 
there was something unusual in that the colored men were 
following the white men and white woman in an automobile 
up this dead end street, so the chief said he ordered his 
son to follow him and each officer got in his own automobile 
and followed the automobile of the colored men down this 
dead end street and to the railroad station of the Florida 
East Coast Railway Station. The chief stated that while 
following this car up the street, he copied down the license 
number on a small piece of paper, it being his usual prac¬ 
tice to do this when following any automobile. 

“The chief went on to say when the automobile of the 
white people stopped near the railroad station and the white 
man got out of his car, the Negroes drove their automobile 
up into the general vicinity of the white folks car and one 
Negro got out. The chief stated that about this time, he 
got out of his automobile and asked this Negro what he 
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was doing, to which the Negro answered that he was an elec¬ 
tion observer. The chief stated that it was raining 

501 at the time and he did not know of any election going 
on in his town so he requestion this Negro to accom¬ 
pany him to the City Building, as he did not want to stand 
out in the rain talking to him. The chief said this Negro 
said he had some papers showing his business and he told 
the Negro to come up to the City Buildnig so he could look 
at these papers. The chief stated that either he or his son 
told the other Negro to follow in the car he was driving, 
which he did. 

“The chief stated that when he and his son and the two 
Negroes arrived at the City Building in Ormond, one Negro 
produced papers which indicated that he was an Observer 
at some kind of a union election. The Negro, according to 
thb chief, explained that the section hands on the railroad 
were voting and it was agreed that he, the Negro, should 
be there to observe this voting. The chief stated that he 
th&i told the two Negroes to remain at the City Building 
with his son and that he, the chief, drove back to the rail¬ 
road station and saw what appeared to be some voting 
going on in charge of some white man, so he said he re¬ 
turned immediately to the City Building and released the 
colored fellows. He stated that the whole thing took only 
about twenty minutes and that the colored men were not 
arrested, were not booked, were not charged with any of¬ 
fense, were not fingerprinted or photographed, were not 
abused or intimidated in any manner, and were re- 

502 leased as soon as he ascertained that they were about 
their lawful business. 

“The chief stated that neither he nor his son told these 
colored fellows that they were waiting for them, that they 
had received any telephone call or telegram from Jackson¬ 
ville or any place else concerning them, or that they had 
been requested to question them or hold them. The chief 
sthted that at the time of the questioning of these colored 
men, he had no previous notice or knowledge that they were 


273 


coming to town, that he did not know who they were nor 
what business they were engaged in, and that he did not 
question them according to any pre-arranged plan, and that 
he was in no wise involved in any scheme or conspiracy to 
hinder these colored men in the pursuit of their union 
activities. 

“The chief stated that perhaps he did show them the 
automobile license number which he copied down when fol¬ 
lowing their car down the street but certainly made no 
statement to the effect that he was waiting for them. The 
chief stated that he made no record of any kind regarding 
this matter and had no names or dates or other written data 
available. 

“The chief stated that in years gone by, a lot of trouble 
has been caused in Ormond by Communistic meetings of 
Negroes and whites for the purpose of causing trou- 
503 ble and that some of this is still going on and he is 
always on the watch for it. The chief stated that 
some four or five years ago, he and the mayor or Ormond 
were tried in Court in Ormond for breaking up such meet¬ 
ings of Negroes and white Communists, at which time 
buildings were shot into and all kinds of trouble went on. 
He stated that since then he has kept close contact with the 
activities of all Negroes in his town for the purpose of pre¬ 
venting any similar outbreaks, and it was with this in mind 
that he questioned these Negroes who were following the 
white people on instant occasion. The chief stated that this 
questioning was in the usual course of his official business 
and that he did it on his own volition without previous sug¬ 
gestion from any outside party and for the purpose of pro¬ 
tecting the peace as Chief of Police.’’ 

(Continuing reading): “Answers to Cross Interroga¬ 
tories : 

* * Question. In making your statement regarding the de¬ 
tention of certain individuals in September, 1941, did you 
take the license number of the automobile in which the 
white persons were riding? 
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“Answer. That’s right, I took the number. 

f‘ Question. How far away were the occupants of the 
automobile containing the white passengers from that of 
the automobile containing the colored? 

“Answer. Fifty or seventy-five feet between the 

504 cars after they had parked. 

“Question. Was any questions asked of the occu¬ 
pants of the automobile containing the white people before 
the colored persons were taken to the City Building? 

“Answer. No, sir. 

“Question. How far is the City Building from the Rail¬ 
road Station where these persons were stopped? 

“Answer. Three blocks. 

“Question. Did you ascertain whether or not the voting 
was over when the men who had been detained returned to 
the place where the voting was going on near the Railroad 
Station? 

“Answer. No, sir, I didn’t go back out to the Railroad 
Station. 

“(Signed) D. W. Whitehurst. 

“Witness: 

“(Signed) Raymond Carroll.” 

505 Mr. Pierece: (Reading) “By Judge Vassar B. 

Carlton on Direct Examination: 

“Question: What is your name and position? 

'‘Answer: Clyde William Bates, Deputy Sheriff, Bre¬ 
vard County, Titusville, Florida. 

“Question: Where do you reside? 

“Answer: I did reside at No. 208 Palm Street, Titus¬ 
ville, Florida. 

“Question: Did you in January 1942 make certain state¬ 
ments to a special agent of the Federal Bureau of Investi¬ 
gation concerning the arrest on September 25, 1941, at 
Titusville, Florida, of two colored men, John C. Peoples 
and Wesley Cohen? 
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“Answer: I did. 

“Question: Does the attached document, marked ‘Ex¬ 
hibit B’ correctly set forth such statements? 

* ‘ Answer: They do. 

“Question: Are the statements set forth in such Exhibit 
B true to the best of your knowledge? 

“Answer: They are.” 

The statement follows: 

“Clyde William Bates, deputy sheriff, Brevard County, 
Titusville, Florida, who resides at 208 Palm Street, Titus¬ 
ville, Florida, advised that in September of last year and 
at the present time, he was and is a deputy sheriff to 
506 H. T. Williams, Sheriff. 

“When contacted about instant matter, the arrest 
of John C. Peoples and James Wesley Cohen at Titusville, 
September 25, 1941, Officer Bates stated that he did not re¬ 
member the incident but he might have been the arresting 
officer as he has arrested a great many negroes since he has 
been an officer and does not try to keep track of them by 
name. After consulting the records in the sheriff’s office, 
in Titusville, Bates states that the matter was refreshed in 
his memory and he remembered it very well. 

“Bates stated that on September 25, 1941, he and officer 
Carlos Bullock, a Florida State Highway Patrolman, were 
riding their motorcycles on the highway nearing Mims, a 
small town north of Titusville, Florida, when he saw the 
automobile being driven by Cohen pass them going in the 
direction of Titusville at a speed of 55 miles per hour. He 
stated that he and Officer Bullock followed this automobile 
quite some distance until it ran into the 25 miles per hour 
zone on the highway and he noticed that this automobile 
did not reduce its speed but continued through this 25 miles 
per hour zone at a speed of 55 miles per hour. He stated 
that he, therefore, stopped this automobile and asked the 
driver for his driver’s license, having in mind that he was 
going to arrest this man for reckless driving. He stated 
that the driver had no driver’s license in his posses- 
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507 sion and the driver’s license attached to the steering 
post of the automobile was not in the name of either 

of the two persons riding in the automobile. 

“He stated that he then thought that these men were 
riding in a stolen automobile and brought both of them into 
the sheriff’s office where he charged the driver, James 
Cohen, with the offense of driving without a driver’s li¬ 
cense. He stated that the other man, John C. Peoples, was 
held for investigation, pending determination of whether 
or not the car was stolen. He stated that both of these men 
were fingerprinted, that their descriptions were taken, and 
that they were questioned as to the ownership of the auto- 
nlobile, and as to their own identity and business. He 
stated that although he does not remember this definitely, 
probably it is very probably that neither colored fellow was 
permitted to use the telephone, send a telegram or send any 
messages to persons outside of the jail. 

“He stated that it is the usual practice to take care of his 
own work regarding the investigation of the prisoners be¬ 
fore he spends any time in making arrangements for them 
to contact outsiders. Officer Bates stated that these men 
admitted that they were driving 55 miles per hour through 
a 25 mile per hour zone at the time they were arrested and 
admitted that the driver of the car did not have a driver’s 
license with him at the time of his arrest and had no 

508 papers showing ownership of the car or that they 
had a right to have it in their possession. 

i “Officer Bates stated that immediately after the arrest 
of these two men, that he contacted the Motor Vehicle Com¬ 
mission in Tallahassee, Florida, for information concern¬ 
ing the registration of the automobile being driven by 
Cohen and Peoples. The file in the sheriff’s office contains 
the following telegram in answer to the communication in¬ 
quiring about the car driven by Cohen and Peoples: 
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“ ‘WESTERN UNION 

“SEPT 26 AM. 10 3 

“ ‘COLLECT * TALLAHASSEE FLORIDA 

TITUSVILLE FLO 

“ ‘H. T. WILLIAMS SHERIFF 

“‘FORTY ONE TAG 8-80-6 COVERS PLYMOUTH 
“‘TUDOR CORRECT MOTOR NUMBER Plo-157243 
“ ‘TITLE 1414473 REGISTERED UNDER EDWARD 
WATSON NEW SMYRNA BEACH 

“ ‘HENRY J. BRIGGERS 
“ ‘MOTOR VEHICLE COMM.’ 

“Officer Bates stated that he had no prior information 
these individuals were coming to town and had no informa¬ 
tion as to who they were or what they were going to do in 
Titusville. He stated that any statement to the contrary is 
not true. He stated that the sole reason the arrest of these 
fellows was effected was as stated above, that they were 
exceeding the speed limit and after stopping them, 

509 he found that the driver did not have a driver’s 
license or anything to indicate ownership of the auto¬ 
mobile and he suspected that the automobile might have 
been stolen. 

“Officer Bates stated that he knows nothing about any 
plan or conspiracy to hinder Peoples and Cohen in the 
transaction of their union business by arrests and has no 
information about the union dispute or organization cam¬ 
paign involved in this matter.” 
#•***•*•*• 

William R. Parker, a witness called on behalf of the In- 
tervenor, * * * testified as follows: 

*•••••••*• 

510 Q. Why did you discharge those men? A. Well, 
they failed to perform the duties that a section la¬ 
borer performed. 
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Q. Will you tell to the court exactly what occurred that 
day with respect to their duties? A. Yes, sir. 

511 Q. All right, go ahead. A. Well, on the morning 
i we went out to cut right-of-way— 

The Court: Cut what ? 

The Witness: Cut right-of-way, and as I went out, I 
stopped the car and I put them all out, given them a tele¬ 
phone pole apiece to cut. At that time Solomon Kendrick 
and Charlie Johnson began to grumble and said that that 
was not the way they had been cutting, 
i I told them that was the usual way of cutting right-of- 
way, and so I assigned a pole apiece to cut. In the mean¬ 
time I was having trouble getting as much work done as I 
should get and my supervisor was after me. He told me— 
Mr. Hayes: I object, if your Honor pleases, 
i The Court: Do not tell what the supervisor said. 

The Witness: All right, sir. 

So in the afternoon three of the boys had cut four poles 
while these men had cut about 4 2 /2 of the right-of-way, and 
I told them that I could not work them under those condi¬ 
tions. I would have to discharge them. 

By Mr. O’Donoghue: 

Q. How far out were they to cut from the right-of-way on 
this particular day? A. 75 feet. 

Q. And what did Kendrick say to you when you 

512 told him that morning that he had to cut out the 75 
feet ? A. He said that they hadn’t been cutting it out 

that far. 

Q. Now, Mr. Parker, did you thereafter report this inci¬ 
dent to Mr. Altman, your supervisor? A. Yes, sir. 

Q. Did M. Altman come up, himself, and look at what was 
accomplished by these men? A. He went down the next 
morning and looked it over. 

Q. Yes. 

1 Directing your attention now to the date of the election 
at New Smyrna, when you all voted there, about September 
26? A. That is right. 
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Q. You voted, did you not? A. Yes, sir. 

Q. How were you dressed that particular morning? A. I 
had on a khaki suit and shirt and pants. 

Q. Did you have a gun or a pistol on you in your posses¬ 
sion that morning? A. No, sir; I do not own a gun, a pocket 
gun. 

Q. Did you carry any gun on your person that morning? 
A. No, sir. 

Mr. O’Donoghue: No further questions. 

Cross Examination 

513 By Mr. Hayes: 

Q. Mr. Parker, how long have you been foreman of that 
gang? A. Well, I was appointed foreman of that gang the 
first of July. 

Q. And this discharge took place in September? A. Yes, 
sir. 

Q. Did you know how long Kendrick had been a laborer 
on that gang? A. I couldn’t definitely say. Approximately 
a year, I would imagine. 

Q. Do you know as to how long he had been an employee 
of the Florida East Coast Railway as a laborer ? A. No, sir; 
I do not. 

Q. You have no knowledge of that. You don’t know 
whether he had been in the employ up to 19 years? A. No, I 
didn’t know how long he had been employed. 

Q. Was this morning the first morning you had trouble 
with these men? A. No, sir. 

Q. You had had trouble with them before? A. They were 
lagging on their work. 

Q. Lagging. Had you said anything to them about being 
lagging? A. Yes, sir. 

Q. And to whom did you say it, to the whole gang? 
514. A. I was speaking to all the gang, and I would speak 
individually to either one that I caught lagging. 

Q. You did speak individually to those you caught lag- 
ging, you say? A. Yes. 
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Q. Had you spoken to Kendrick about lagging? A. Yes, 
sir. 

Q. And when had you spoken to him prior to this time? 
A. Almost every day for approximately 30 days. 

Q. Had you had any conversation with Kendrick about 
the Union to which he belonged? A. I talked to him; yes, 
sir. 

Q. And what was that conversation, sir? A. I told him 
that I thought that it would be better that they belonged to 
the Brotherhood of Maintenance of "Way. 

Q. And did you tell him that if he didn’t join, you were 
going to discharge him? A. No, I did not. 

Q. This grumbling that you say, you gave as your reason 
for discharging him; that the man was not satisfactory and 
was grumbling on the job? A. What? 

Q. Is that the reason that you gave for his being dis¬ 
charged, that he was not satisfactory and that he was 
grumbling? A. I was not discharging him for grum¬ 
bling. 

515 Q. You were not? A. I was discharging him for 
not performing his duty. 

Q. Did you give as the reason the fact that he was grum¬ 
bling and causing trouble in the gang? A. Well, I could not 
hardly know the reason he was grumbling. 

Q. But you did give as a reason for discharging him the 
fact that he was grumbling? A. I discharged him for not 
performing any duty on the job. 

Q. And you did not discharge him because he was grum¬ 
bling? A. No. 

Q. I show you this, which reads, “Solomon Kendrick, 
Section 1-OE, New Smyrna Beach, Florida, July 1923. Date 
of Discharge 9-24-41. Cause of Discharge, not satisfactory, 
grumbling and causing trouble in the gang.” 

You didn’t give that as a reason, did you, sir? A. I said 
he was not performing his duty. 

Q. What about grumbling or causing trouble in the gang? 
Did you give that as a reason? A. Well, like he would be 
talking to the other boys. 


281 


Q. Didn’t you just say to me that you did not give grum¬ 
bling as any reason for his being discharged? A. I didn’t 
discharge him for grumbling; I discharged him for not per¬ 
forming his duties. 

516 Q. What is the usual width of this right-of-way, 
sir? A. 75 feet. 

Q. That is the usual width ? A. In this particular location, 
there is 75 feet of right-of-way in this curve. 

Q. Is it usual that it is cut 50 feet on each side of the 
track? A. Well, in places the right-of-way is only 50 feet. 
In this particular place, it was a curve, which we were 
widening out the right-of-way to the line. 

Q. Was all Kendrick said to you that morning, when you 
said something about the doing of the work there, that he 
had,—that the width was usually a 50-foot width? A. I do 
not recall him saying that. 

Q. You said that Mr. Altman went back out there and 
looked at the work that was done. Did you point out to him 
what Kendrick had done? A. Yes, sir. 

Q. Was Kendrick there at that time? A. No, sir. 

517 Q. Were you present at any time, sir, when there 
was a conversation between Altman and Kendrick, 

When Kendrick told him he had done as much work as the 
other men that day, and asked him to come out so that he 
might show him the work that he had done? A. No, sir, I 
was not present. 

Q. Now, when these men finished work on that day, were 
you with them? A. Yes, sir. 

Q. Why didn’t you discharge them that day? A. That 
was the day I discharged them. 

Q. Didn’t you discharge them on the following morning? 
A. No. 

Q. You discharged them on that same day? A. That same 
day. 

Q. You deny then that at the close of that day, there was 
nothing said to them, and that it was only when they started 
to work on the following morning that you discharged them? 
A. I did not. I discharged them that day. 
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Mr. Hayes: Will your Honor indulge me a second? 

By Mr. Hayes: 

Q. Your pay, of course, came from the railroad 

518 company, didn’t it, sir? A. How was that? 

Q. Your pay came from the railroad company, 
didn’t it? A. For my work performed? 

Q. Yes. A. It did. 

Q. Did you know that the men whom you fired all belonged 
to this United? A. No, sir; I didn’t. I knowed Solomon said 
he belonged. 

Q. Did you know that the rest of them belonged? A. No. 
Q. Are you a member of the Brothrehood of Maintenance 
of w’ay? A. What did you say? 

Q. Are you a member of the Brotherhood of Maintenance 
of wav? A. I wasn’t at that time. 

w 

Q. When did you join? A. I believe it was in January. 

!Q. January of what year, sir? A. ’42. 

Q. January of— A. (Interposing) No— 

Mr. O’Donoghus: After the election or before? 

The Witness: After the election. 

519 Mr. O’Donoghue: 42. 

By Mr. Hayes 

Q. You joined after the election? A. That is right. 

Q. Did you receive, as foreman, the communication from 
Mr. T. C. Carroll, addressed to all foremen on the Florida 
East Coast Railway? 

'Mr. O’Donoghue: Look at it and see whether you did, 
Mr. Parker. 

(Witness examines document.) 

The Witness: No, I do not remember ever getting this let¬ 
ter. 

Mr. Hayes: Thank you very much. 

By Mr. Hayes: 

Q. You were at that time, a foreman, in September, 1941? 
A. Yes, sir. 
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520 Thereupon, Elijah Edward Altman, a witness 
called on behalf of the Intervener,* * * testified as 

follows: 

Direct Examination 

By Mr. O’Donoghue: 

Q. What is your is your full name, please, Mr. Altman? 
A. Elijah Edw-ard Altman. 

Q. You are a supervisor of certain sections of the track 
of the Florida East Coast Railway? A. I am. 

Q. Were you such a supervisor during the month of Sep¬ 
tember 1941 ? A. I was. 

Q. Will you give to the Court the sections that you were 
in charge of as supervisor? A. By numbers? 

Q. No, just the general number. A. Thirteen. 

Q. Was Mr. Parker, here, one of the section foremen un¬ 
der your immediate supervision? A. He was. 

Q. Directing your attention to around September 24, 
1941, do you recall that five men were discharged in Section 
1-OE, the section that Mr. Parker had charge of? 

521 A. I do. 

Q. Were you given any reasons why those men 
were discharged? A. Well— 

Mr. Hayes: I object to it, if your Honor please. 

Mr. O’Donoghue: I will withdraw the question. 

• #•••••*#* 

522 Q. Will you detail to the Court the conversation 
that you had with Mr. Parker, the section foreman, 

relative to the reasons for the discharge of these five men 
on Section 1-OE? 

The Court: He may answer. 

Mr. Cobb: We object, if your Honor please. 

The Court: Overruled. 

Mr. Hayes: Your Honor, will you allow us an exception? 
The Court: Yes. 

The Witness: I can go ahead? 
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The Court: Yes. 

The Witness: On the morning of the 25th— 

Bv Mr. 0 ’Donoghue: 

Q. Yes. A. I had five discharge requests for these 

523 men, that they hadn’t been performing their work as 
they hadn’t been performing their work wasn’t sat¬ 
isfactory and previous to that I had been asking Mr. Parker 
about not getting the amount of work he should do and that 
was 1 the reason those men were discharged. 

Q. Did you go up to this particular section and look the 
work over? A. I did. 

Q. What did you do and what did you see up there ? A. I 
found that he hadn’t done the work that he should have 
done with the number of men and he outlined to me the num¬ 
ber— 

Mr. Hayes: (Interposing) Just a minute. We object to 
“he outlined”. 

The Court: He may answer. 

Mr. Hayes: May our exception run to this entire ques¬ 
tioning? 

The Court: Yes. 

The Witness: He outlined to me the number of telegraph 
poles that these men he had discharged cut and also the 
number of poles that the other men that he didn’t discharge 
had cut and the men that he had discharged had only cut a 
length of possibly a pole and a half while three other men 
cut practically four poles each. 

524 By Mr. O’Donoghue: 

Q. Did you go up and see those poles, yourself? A. I did, 
I did on the morning of the 25th. 

Q. Do you know Solomon Kendrick here in the court¬ 
room? A. I do. 

Q. Did you have a conversation with Solomon Kendrick 
after he was discharged ? A. I had one with him on October 
the 30th. 


Q. Who else was with Solomon Kendrick on that day? 
A. Charlie Johnson. 

Q. Will you tell the Court what that conversation was? 
A. These men came in my office, sir, and wanted to know 
what they were discharged for and if they could be rein¬ 
stated. 

I told him that they knew what they were discharged for, 
that that gang hadn’t been performing the work they should 
have performed and they were discharged for unsatisfac¬ 
tory service and not turning out the amount of work that I 
required as a supervisor of the railroad. 

Q. Did you or did you not on that day make any state¬ 
ment to Solomon Kendrick in the following language: 
“Well, Sol, I don’t know exactly now. I have sent in the 
discharge slip to Mr. Morgan and I just can’t exactly re¬ 
member that he said. I believe it was dissatisfactory serv¬ 
ice.’ , 

And further, did you further say this: “No, there 
525 wasn’t anything wrong with your work. You have 
given satisfaction in your work, but there are other 
things that a man can be dissatisfied with, too ” and he said, 
meaning you, “I wouldn’t care to go into details about 
that.” 

Did you make that statement to Solomon Kendrick? A. 
No, I didn’t make that statement. 

Q. What, if anythnig, was Solomon Kendrick’s condition 
on that morning when he came into your office ? 

The Court: W’hat is the question? 

By Mr. O’Donoghue: 

Q. What, if anything, was his physical condition when he 
came into the office that morning? A. He was, to my ap¬ 
pearance, in an intoxicaed condition. 

Q. Do you know the reason why Solomon Kendrick left 
the section at St. Augustine before he came up to New 
Smyrna? 
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Cross Examination 

528 Q. Have you at any time been a member of any 
labor organization! A. I was a member about ten 

years ago when I was foreman. 

Q. When you were foreman you were then a member? 
A. I was. 

Q. And of what organization were you then a member? 
A. I was affiliated with the Brotherhood of Maintenance of 
Way. 

Kapus Clark, a witness called on behalf of the Plaintiff, 

# * * testified further as follows in rebuttal: 

• *•••••*** 

529 Q. Mr. Clark, I think you have already testified 
that you were a laborer on this pipe gang No. 2? 

A. Yes. 

Q. Did you, in conjunction with the other men on that 
gang or at any time, have any conference at which you all 
agreed that you would only do such work as the foreman 
pointed out for you to do? A. No, sir, I didn’t. 

Q. What work, as a matter of fact, did you all do as la¬ 
borers on this gang? A. When we were hired we were told 
to carry out only his instructions. 

Q. To carry out only the instructions of the foreman? 
A. Yes. 

Q. Now, did you at any time do anything other than 
simply the work which the foreman instructed you to do? 
A. No, sir, we didn’t have the authority to do anything 
except what the foreman told us to do. 

Q. If the foreman were to be absent and assigned you 
work to do, did you all do any work beyond what you were 
assigned by the foreman? A. No. 

Q. Were you under instructions as to whether you 

530 should or should not do only the work that the fore¬ 
man instructed you to do? A. Only the work the fore¬ 
man told us to do. 
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Q. I think you all said you had no conversations with re¬ 
spect to any such action. A. No. 

Solomon Kendrick * * * testified further, in rebuttal, 

*•••••**#* 

Q. Mr. Kendrick, directing your attention to the 

531 26th day of September, 1941, did you on that day see 
Mr. Altman? A. Yes, I did. 

Q. Where did you see him, sir? A. In his office. 

Q. What conversation took place between you on that 
day? A. Well, as I stated, I went in Mr. Altman’s office and 
asked him concerning my being fired, what was I fired about. 
Mr. Altman replied to me, he said, “At the time, Sol, I don’t 
exactly remember.” He said, “I done sent in the discharge 
slip and it has gone in”, but he said, “To the best of my 
recollection it was dissatisfactory service.” 

I said, “What kind of dissatisfaction was it, my work or 
what was it?” 

He said, “No, I think you been giving satisfaction of work. 
There wasn’t anything wrong with your work. A man can 
find other things to be dissatisfied with besides excuse in 
the work.” 

I said, “What was it?” And he said he didn’t care to go 
to the details of it. 

Q. Did you make any suggestion to him what you were 
willing to do to show him what work you had done? A. I 
told him I thought I did as much work as anybody else and 
the work was out there to prove for itself of what every 
man did that day when I got fired, you know, and I 

532 was willing to go out and show him what I cut and 
what the other mans cut, cutting the right-of-way. 

Q. Did he go with you? A. No, sir, he didn’t On the same 
day I left right out of Mr. Altman’s office, the morning of 
the 26th, and went to St. Augustine and met Morgan to find 
out. 

Q. In other words, you left Mr. Altman and went to an¬ 
other one of the officials after leaving him on the day of the 
26th? A. Yes, Mr. Morgan’s office. 
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Q. Did you go back to bis office on the 30th of October, 
sir? A. Well, I don’t remember exactly the date I went 
back there. 

Q. You did go? A. I did go back there after Mr. Garris 
gave me orders to go to Mr. Altman for instructions about 
going back to work. 

Q. And under Mr. Garris’ direction, you went back to 
see Mr. Altman? A. Yes. 

Q. Now, were you intoxicated on that day? A. I hadn’t 
seen no whiskey. 

The Court: Answer the question. 

533 By Mr. Hayes: 

Q. What did you sav? A. No, sir, I wasn’t intoxicated. 
Q. Had you had anything to drink on that day? A. No, 
sir. 

• • • • • • » • • • 
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m. 

EXHIBITS. 

763 Endorsed: Filed May 10 1943 Charles E. Stew¬ 
art, Clerk. 

Civil Action No. 14066 

Plaintiff’s Exhibit 2. 

NATIONAL MEDIATION BOARD 

Notice of Election to be Held Under the 
Railway Labor Act 
involving 

Employees in the Maintenance of Wav and Structures 
Department, Crossing Watchmen or Flagmen, 
Pumpers and Bridge-Tenders 
employees of the 

Florida East Coast Railway Company 
September 20, 1941 to October 4, 1941 
both dates inclusive. 

St. Augustine, Florida 
September 19, 1941 

To All Concerned: 

A secret ballot will be taken of eligible voters on the ques¬ 
tion of representation as submitted to the National Media¬ 
tion Board by the Brotherhood of Maintenance of Way Em¬ 
ployees, affiliated with the American Federation of Labor, 
and the United Transport Service Employees of America, 
Case No. R-774. 

Section 2, Fourth of the Railway Labor Act, as amended 
June 21,1934, provides that “the majority of any craft or 
class of employees shall have the right to determine who 
shall be the representative of the craft or class for the pur¬ 
poses of this act.” 

Attention is called to Section 2, Railway Labor Act, pro¬ 
viding that elections shall be free from interference, influ¬ 
ence or coercion, etc.; also that it is unlawful for any car- 
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rier to interfere in any way with the organization of the 
employees, etc. Attention is also called to Order No. 1 
issued by the National Mediation Board on August 14,1934 
and sent to the president of the carrier in which it was 
ordered that “Notice In Re Railway Labor Act” should be 
posted and maintained continuously in readable condition 
on all the usual and customary bulletin boards. No election¬ 
eering of any kind will be permitted within 200 feet of the 
polling place, and the election will be conducted in such 
manner that interference, influence or coercion on the part 
of officers, foreman, or others in a supervisory capacity will 
be avoided. 

Reports of any violation should be made to the mediator 
of the National Mediation Board, Washington, D. C. 

The rules to govern the election are as follows: 

1 1. Time and Place of Election. The taking of the vote 
will be as nearly as possible on the attached schedule. (Vot¬ 
ing schedule attached). 

i 2. Class or Craft Involved. The employees eligible to 
vote shall be the Class or Craft generally known as Mainte¬ 
nance of Way Employees and shall include all employees in 
the Maintenance of Way and Structures Department who are 
on the payroll of the Florida East Coast Railway Company 
during the last payroll period of August, 1941, and under 
the supervision of Maintenance of Way Officers of this car¬ 
rier below the rank of Supervisor or General Foreman, and 
not including Clerical employees in the Signal, Telephone or 
Telegraph Maintenance Department, but including Cross¬ 
ing Watchmen or Flagmen, Pumpers and Bridge-Tenders, 
employees of the said carrier and are now in the service 
of the Florida East Coast Railway Company. 

764 Included shall be those employees in the aforemen¬ 
tioned Class or Craft who during that period were 
absent from duty due to sick leave or other authorized leave 
of absence; also included shall be those employees whose 
application for pension has not received final approval. 

!3. List of Eligible Voters. A list of eligible voters has 
been prepared by the Mediator and agreed to by the repre- 


291 


sentatives of the contesting organizations. Copies will be 
available for inspection. Only those employees shown on 
such list will be permitted to vote, except upon proof of 
error in the list such error will be corrected. 

4. Supervision of Election. The election will be super¬ 
vised by Mediator J. Joseph Noonan of the staff of the 
National Mediation Board, and he will interpret and apply 
the rules governing the election, and decide on all chal¬ 
lenged votes. His decision shall be final as to the immediate 
conduct of the election but appeals may be made to the 
National Mediation Board, provided that notice of such 
appeal is given in writing to the mediator prior to the sub¬ 
mission of his report of the election to the Board. Each 
organization or candidate that is a party to this dispute, if 
it so desires, may appoint an observer to act as watchman 
at the voting places, to assist in distributing, collection and 
counting of the ballot, and in identifying voters. But ob¬ 
servers must do no electioneering, and the Board’s repre¬ 
sentative may call for additional assistance where neces¬ 
sary for identification purposes. Observers will serve with¬ 
out liability or expense to the Government. 

5. Voting-Secrecy of Ballot. Representative of the Na¬ 
tional Mediation Board will personally hand the ballot to 
each eligible voter in the voting place and see that each 
voter personally deposits his ballot in the ballot box. Medi¬ 
ator will mail ballots to eligible voters who are unable to 
vote in person because of location or other circumstances. 
No vote shall be deposited in the ballot box except in pres¬ 
ence of representative of National Mediation Board, and 
party observers. 

6. Report of Election Results. The mediator will count 
and tabulate all ballots in the presence of party observers, 
if any, at 11:00 A.M., Saturday, October 4, 1941 in the city 
of St. Augustine, Florida. 

A report giving the results of the election will be made 
by the Board’s representative on a form prescribed by the 
Board and copy of this report will be furnished to the par¬ 
ties to the dispute. 
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7. Certification of Representatives. Proper certification 
of the name or names of the individual or organization 
that has been designated and authorized to represent the 
employees involved in this dispute will be made by the Na¬ 
tional Mediation Board to the parties to the dispute, and 
the same will also be certified to the carrier. 

8. Final Disposition of Ballots. The original ballot and 
tabulation sheets, together with the report of the election 
by the mediator, will be filed with the National Mediation 
Board here at Washington, D. C. for reference and safe 
keeping. 

9. The Official Ballot. The ballots to be used in the elec¬ 
tion have been furnished by the National Mediation Board 
in exactly the same type and with the same contents as the 
sample ballot attached. 

NATIONAL MEDIATION BOARD 
By J. Joseph Noonan 
Mediator 

765 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Plaintiff’s Exhibit 2-(3) 

Sample Official Ballot Sample 

Case No. R-774 

Employees in the Maintenance of Way and Structures De¬ 
partment Crossing Watchmen or Flagmen, Pumpers 
and Bridge-Tenders 

employees of the 

Florida East Coast Railway Company 
September 20,1941 to October 4,1941 
both dates inclusive. 

' A dispute exists among the above named employees as 
to who are the representatives of such employees desig- 
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nated and authorized in accordance with the requirements 
of the Railway Labor Act, and the National Mediation 
Board is taking secret ballot in order to ascertain and to 
certify the r.ame or names of individuals or organizations 
designated and authorized to act as representatives for the 
purposes of the Act. 

If you desire to be represented by the 
Brotherhood of Maintenance of Way Employees, 
affiliated with the American Federation of Labor. 


Mark an X in this square.£ 

If you desire to be represented by the 

United Transport Service Employees of America 

Mark an X in this square. .□ 


If you desire to be represented by any other organiza¬ 
tion or individual, write the name of such on 

this line. 

and mark an X in this square. Q 

Marks in More Than One Square Make Ballot Illegal 
Bo Not Sign Your Name 

Instructions for voting in person 

Mark an “X” in the square following the name of the 
organization of your choice; fold in any manner that will 
conceal the mark, and deposit in ballot box. 

Instructions for voting by mail 

Mark an “X” in the square of your choice, place the bal¬ 
lot in secret envelope marked “A” and seal the envelope 
without placing any mark of identification thereon; after 
sealing the envelope marked “A”, place it in the mailing 
envelope marked “Ballot’* and seal; then Write Your 
Name and Address, in Your Own Hand Writing, in the 
Upper Left-Hand Corner of the Envelope marked “Bal¬ 
lot”, (Which Will Be Destroyed After It is Checked 
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Against the List of Employees Voting by Mail and Before 
Envelope Marked “A” is Opened. This gives complete 
secrecy.) 

Mail envelope marked “Ballot” promptly so that it will 
reach the Post Office at St. Augustine, Florida, before 11:00 
A. M., Saturday, October 4, 1941. 

(This envelope does not require postage) 

By Order of the NATIONAL MEDIATION BOARD 
By J. Joseph Noonan, Mediator 

772 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Endorsed: National Mediation Board Office of the Sec¬ 
retary Received Sep 111941 Referred MDL GWB ACB 
KMB OSB GAC DJL RFC 

Pltf Exh #6 

John R. Lee, Chairman, General Executive Board 
Willard S. Townsend, International President 
John L. Yancey, Secretary-Treasurer 

UNITED TRANSPORT SERVICE EMPLOYEES OF 

AMERICA 

(UTSEA) 

Vice Presidents 
Eugene E. Frazier 
James 0. Cannady 
Clarence E. Ivey 
John A. Bowers 
Henry White 
C. F. Thompson 
General Organizer 
S. L. Corrothers 
Educational Director 
Ernest Calloway 


3451 Michigan Ave. 
Chicago, Illinois 
Phone: CALumet 7667 


295 

Civil Action No. 14066 

September 9, 1941 

Mr. Robert F. Cole, Secretary 
National Mediation Board 
Washington, D. C. 

Dear Sir: 

Case No. R-774 being handled by Mediator Newman for 
Maintenance of Way employees on the Florida East Coast 
Railroad is being hotly contested. 

We have conducted our organizing program of these 
workers in a peaceful and orderly manner. We are at¬ 
tempting to carry out the policy of our organization, which 
is based upon the democratic right of workers, in this sec¬ 
tion. We are now meeting with opposition outside of the 
bounds of the law and we are seeking means to see that the 
Railway Labor Act is permitted to control the situation and 
that the general laws of the land are not frustrated. 

Enclosed is a copy of a letter addressed to Governor Hol¬ 
land of the State of Florida. Would you as Secretary of 
the National Mediation Board join me in this petition to 
the Governor in order that we may have a peaceful election 
on this property without threats or acts of violence? 

Please inform me of your action in this case. 

Very truly yours, 

(Signed) John L. Yancey, 
John L. Yancey, 
Secretary-Treasurer 

JLY :CH 
TTOPWA#24 

(Successor to the International Brotherhood of Red Caps) 
Organized January 14, 1938 
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773 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Endorsed: National Mediation Board Office of the Sec¬ 
retary Received Sep 111941 Referred MDL GWB ACB 
KMB OSB GAC DJL RFC 

Pltf Exh #6A 

l Civil Action No. 14066 

September 9,1941 

The Honorable Steffard Holland 
Governor of Florida 
Tallahasee, Florida 

Dear Sir: 

Onr organization, an nnaffiliated union, in making a plea 
to you for the protection of our representative in the State 
of Florida. He is following peaceful pursuits in the organ¬ 
ization of workers on the Florida East Coast Railroad un¬ 
der the machinery of the Railway Labor Act which pro¬ 
vides in Section 1, paragraph 4: 

“Employees shall have the right to organize and bargain 
collectively through representatives of their own choosing. 
The majority of any craft or class of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of this Act. . . .” 

This organizing program has been in progress for a pe¬ 
riod of four months and has been contested by the Brother¬ 
hood of Maintenance of Way Employees, an affiliate of the 
American Federation of Labor. We have secured author¬ 
ity of more than 51% of the maintenance of way employees 
of the Florida East Coast Railroad to represent them and 
have petitioned the National Mediation Board to hold an 
election to determine the authenticity of our authorization. 
A Mediator is investigating this case now and an election 
will be held this week. 

Our organizer, Nebraska Jones, 166 N. W. 10th St., 
Miami, has received threats of bodily harm and threats 
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against his life. He was arrested a week ago in Okeechobee, 
Florida by the sheriff of the county but offered credentials 
and proof of his honest intention which satisfied the sheriff 
resulting in his release. His arrest was caused by a base¬ 
less charge of stirring up strife between white and Negro 
workers. The situation grows more serious each day. 
774 This appeal is made to you as the highest authority 
in the State of Florida and presents to you a situa¬ 
tion which the power of your office can govern. We are 
asking that the life of this organizer and others who seek 
to influence the exercise of true democracy be protected and 
that you lend your influence and authority to the holding of 
a peaceful election under the guidance of the National Me¬ 
diation Board for the determination of the lawful represen¬ 
tatives of maintenance of way employees of the Florida 
East Coast Railroad. 

Yours very truly, 

John L. Yancey, 
Secretary-Treasurer 

CC: Robert F. Cole, Secretary 

National Mediation Board 
JLY :CH 
UOPWA#24 
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775 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Pltf Exh 7 

Civil Action No. 14066 
Exhibit 28 National Mediation Board 

Washington 
September 11, 1941 

Case R-774 

Mr. John L. Yancey, Secretary-Treasurer, 

United Transport Service Employees of America, 

3451 Michigan Ave., 

Chicago, Ill. 

Dear Mr. Yancey: 

This will acknowledge your letter of September 9, 1941 
relative to alleged disturbances affecting maintenance of 
way employees of the Florida East Coast Railway, together 
with copy of letter which you addressed to Governor 
Holland of the State of Florida, in which you ask him to 
afford protection to employees who desire representation 
bv vour organization. 

Our mediator has not reported any disturbances as a re¬ 
sult of activities on the part of the Maintenance of Way 
Organization, and the attitude of this organization does not 
indicate any likelihood of any disturbances chargeable to 
its members. 

However, we are furnishing our mediator with a copy of 
th^ correspondence in connection with this matter, and will 
ask that he report promptly to the Board any apparent 
interference, from any source, with the investigation which 
he is conducting on the property of the Florida East Coast 
Railway. 

Very truly yours, 

/s/ Robt. F. Cole 
Secretary 
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777 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Pltf Exh #9 

Civil Action No. 14066 
Address Reply to 
“The Attorney General” 

And Refer to 
Initials and Number 

Department of Justice 
Washington, D. C. 

A. H. B. 

124-0 

October 23, 1941 

Mr. John L. Yancey 
Secretary-Treasurer 

United Transport Service Employees of America 
3451 Michigan Avenue 
Chicago, Illinois 

Dear Sir: 

This will acknowledge receipt of your letter of September 
9tli addressed to the Attorney General. We understand 
that the situation presented in that letter is now being con¬ 
sidered by the National Mediation Board. The Depart¬ 
ment of Justice has no jurisdiction over such questions 
unless evidence is submitted indicating a criminal violation 
of a statute of the United States. 

Very truly yours 

Thurman Arnold 
Assistant Attorney General 



300 


779 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Pltfs Ex 11 

' Civil Action No. 14066 

Address Reply to 
“The Attorney General” 

And Refer to 

Initials and Number 

Department of Justice 
Washington, D. C. 

J. C. W. 

124-0 

April 17,1942 

Mr. Mack Footman 

559 Julia Street 

New Smyrna Beach, Florida 

Dear Sir: 

This will acknowledge receipt of your recent letter re¬ 
questing information as to whether you are compelled to 
.-join the Brotherhood of Maintenance of Way Employees 
upon the demand of your foreman. You state that you have 
been employed for twenty years, presumably as a section 
hand on a Florida railroad, and that now your boss tells 
you that if you don’t join the Brotherhood you will lose 
your job. 

I am not authorized to give legal advice to private indi¬ 
viduals, but it seems appropriate to direct your attention 
to the provisions of Section 2, Paragraph Fourth, of the 
Railway Labor Act which states in part that 
“. . . it shall be unlawful for any carrier ... to influ¬ 
ence or coerce employees in an effort to induce them to join 
or remain or not to join or remain members of any labor 
organization ...” 

If you have any specific information indicating a possi¬ 
ble violation of the Railway Labor Act by the carrier or its 
agents, it is suggested that you transmit such evidence to 
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Mr. Herbert S. Phillips, United States Attorney at Tampa, 
Florida. 


Very truly yours 

Thurman Arnold 
Assistant Attorney General 

923 Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Defts Ex #3 
Civil Action No. 14066 

These men I am protesting should vote ballot, because 
they were on pay roll last helf of August and are still car¬ 
ried on same. 

These are the names and sections as follows: 

J. W. Jones Section 15 (Sept. 22) 


J. K. Booth 

u 

16 

a 

22 

Wesley Branch 

a 

16 

a 

20 

Solomon Kendrick 

a 

1-OE 

a 

24 

Willie Hines 

it 

a 

a 

24 

James Williams 

tl 

a 

a 

24 

W. H. Woodard 

it 

a 

a 

24 

Charlie Johnson 

it 

it 

a 

24 
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Endorsed: Filed May 10 1943 Charles E. Stewart, 
Clerk 

Lefts Exh #4 
Civil Action No. 14066 


! John R. Lee, Chairman, General Executive Board 
Willard S. Townsend, International President 
John L. Yancey, Secretary-Treasurer 


UNITED TRANSPORT SERVICE EMPLOYEES OF 
~ AMERICA 

' \Ty.-h ".^ftfeTSEA) 

Vice Presidents * 

Eugene E. Frazier 
James 0. Cannady 
Clarence E. Ivey 
John A. Bowers 
Henry "White 
C. F. Thompson 
General Organizer 
S. L. Corrothers 
Educational Director 
Ernest Calloway 


Southern Regional Office 
166 N. W. 10th Street 
Miami, Florida 


Nebraska Jones 
Regional Director 


W. Palm Beach, Fla. 
Sept. 26,1941 

Mr. J. J. Noonan R-774 

Mediator, National Mediation Board 
W. Palm Beach, Fla. 


Dear Sir 


These men were discharged today from Pipe gang #2. 
We request that they be voted by mail. They are: Ray¬ 
mond Cobb, Kapus Clark, Dewey Clark, Marshall McKen- 
ney and Calvin Tynes. 

Very truly yours 

Nebraska Jones 

“America’s Fastest Growing Trade Union of Negro 

Railroaders” 







